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3. An order restraining the Respondent and its servants, agents, licensees
or contractors from carrying out or consenting to carrying out of the
said activities or encouraging, authorising, approving or otherwise
permitting the said activities in the said Compar:iments of Chaelundi
State Forest.

4. Such further or other orders as the Court deems fit.

b Costs.

The Applicant also claims by way of interlocutory relief:

) 8y e R
(a) An order until further order restraining the Respondent, and  its
servants, agents, licensees or contractors from carrying out or

consenting to carrying out of the said activities or encouraging,
authorising, approving or otherwise permitting the said activities in
the said Compartments of Chaelundi State Forest.

Date: . Signed: "q}iﬁ e R e

To the Respondent: FORESTRY COMMISSION OF NEW SOUTH WALES
95 Castle Hill Road
WEST PENNANT HILLS NSW 2120

A Callover will take place before the registrar at the time and place specified
below OR

The hearing of (or the applicant's claim for interlocutory relief in) these
proceedings will take place before the Court at the time and place specified
below.

If there is no attendance before the Court or the Registrar, as the case may be,
by you or your counsel or solicitor, or agent authorised by you in writing, the
hearing or Callover may take place and orders may be made in your absence.

Time: am on the day of 19
Place: The Land and Environment Court of New South Wales
Level 6, American Express Tower

388 George Street (cnr King Street)
SYDNEY NSW 2001

Registrar
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FORESTRY COMMISSION OF N.S.W.
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G.L. BRIGGS & SONS LIMITED
Second Respondent

DUNCAN HOLDINGS LIMITED
Third Respondent

ALLEN TAYLOR & CO LIMITED
Fourth Respondent
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HAROLD EDWIN PARNABY
Deponent

Sworn: +th August, 1991

WOOLF ASSOCIATES
Solicitors, 10th Floor,

82 Elizabeth Street,
SYDNEY. N.S.W. 2000

Phone: 02 221 8522
Facsimile: 02 223 3530
DX: 1558

Ref: Mr BRUCE WOOLF

DRAFT =

Ik THE LAND AND ENVIRONMENT COURT

I, HAROLD EDWIN PARNABY OF 89
Denison Street, Camperdown in
the State of New South Wales do
solemnly, sincerely and truly
affirm and declare as follows:

10 I am a Scientific Officer
with the Mammal Department
of the Australain Museum.
I am a specialist in bat
fauna and 1 have extensive
experience in general
mammal surveys during the
last 18 years in Australia,
New Guinea and the Solomon
Islands. Between 1981 and
1983 I was employed by the
NSW National Parks and
Wildlife Service 'Five
Forests Study' in the south
east New South Wales to
study the impact of
woodchip operations on
bats. Between 1984 and 1985
I was employed as a
consultant for the NSW
National Parks andWildlife
Service to evaluate the
national significance of
the rainforest bat fauna
of New South Wales and to
survey sclerophyll and
rainforest bat fauna in the
National Parks and nature
reserves of north eastern
New South Wales. I was a
consultant totheVictorian
Government to review
forestry impacts on bats
during the Ferguson inquiry
into the timber industry
and I was employed by the
Victorian Department of
Conservation, Forests and
Lands to study the
potential impacts of
sivicultural practices on
bats in tall sclerophyll
forests. In 1989 1 was
awarded a Doctorate of
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Koala Management'
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Koala's are very uncommon in the forests of the
Inverell area and in any case our major product, Cypress
pine logs, are not koala habitat.

Occasional koalas are seen on leasehold lands and in .
streamside eucalypts on forest land. If a koala is seen it
is invariably left alone and care is taken to avoid
disturbance by logging close by.

The approach seems reasonable for application over
better koala habitat sites. 1

DISTRICT FORESTER

13th November, 1989

Regional Forester
Glen Innes



K Philosphy for a thesis titled "Systematics of the Long-eared bat
Genus Nyctophilus". I have had extensive experience in species

taxonomy of south eastern Australian bats.

A detailed curriculum vitae is annexed hereto and marked "A".

* Chalinolobus gouldii

2.

In response to a request by John Corkill, I have examined the
relevant parts of the Environmental Impact Statement titled
"Proposed Hardwood Operations - Compartments 180, 198 and 200
Chaelundi State Forest" (the EIS) and the Report on the EIS
Determination published by the Forestry Commission of NSW,
and have familiarised myself with the harvesting plans for
Compartments 180, 198 and 200 of the Chaelundi State Forest
("the Forest"). With respect to the proposed roading and
logging in the forest, I make the following comments:

The EIS and the submissions on the EIS and the EIS report do
not provide any data on the bat fauna other than listing the
five species trapped by Mr Hinsq.
In addition to the five bat species recorded by Mr Hines,it
is reasonable to expect the following 17 bat species to occur
in these compartments of the Chaelundi State Forest based on
known habitat occurrences and distribution in adjoining
regions:

Gould's Wattled Bat

C. dwyeri Large Pied Bat
~ Eptesicus pumilis Small Eptesicus
¥* E. troughtoni Troughton's Eptesicus
¥ Nyctophilus gouldi Gould's Long-eared Bat
» N. geoffroyi Lesser Long-eared Bat
v Falsistrellus tasmaniensis Great Pipistrelle
v Scoteanax rueppellii Greater Broad-nosed Bat
¥ Scotorepens orion Broad-nosed Bat
Miniopterus schreibersii Bent-wing Bat
Myotis adversus Large~footed Bat
vPhoniscus papuensis Dome-headed Bat

> Nyctinomus australis
vMormopterus loriae
+Taphozous flaviventris
Pteropus scapulatus
Pteropus poliocephalus

White-striped Bat

Little Northern Mastiff-bat
Yellow-bellied Sheathtail Bat
Little Red Flying Fox
Grey-headed Flying Fox

I have marked with an asterisk those species which are hollow
dependent, that is they dependent on tree hollows for ...

;Some 70 % of hollow dependent mammal species that can

reasonably be expected to occur in these compartments will be
bat species, i.e. 15 hollow dependent bat species compared to
7 other hollow dependent mammal species.

v
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GLEN INNES
D.O. 309

KOALA MANAGEMENT
. GLEN INNES DISTRICT

R.O. 1704

To my knowledge, there has been no sightings of koalas on State
Forests of this District in at least the last 10 years. The closest sightings
were at Washpool National Park, around 10 years ago, and also reports from
drier, woodlande freehold areas west of Glen Innes.

1) No routine procedures are applied in the field in this District .
with respect to koalas. However, any sightings, whether by

contractors, employees or the public would soon come to our
notice.

2) Given the very small chances of discovering koalas on State
Forests of this District, I would suggest continuation of the
informal, but reasonably effective surveillance currently in
place.

Management practices undertaken within this District including
selective logging for sawlogs are unlikely to significantly affect any koala
populations, should they be discovered.

D .
S.J. TOMS,
DISTRICT FORESTER.

14th December, 1989. .

Regional Forester,
GLEN INNES.



Based on my experience I consider all bat species which roost
in hollows in the Chaelundi area (some IBZspecies) can be
expected to be hollow dependent species, particularly in view
of the results of several recent radio tracking studies which
indicated preferential roosting by a number of specie§ in
hollows of large eucalypts (Lunney et al. 1986; Lunney et al.
1988; Taylor and Savva 1988; K. Cherry, Department of
Conservation and Environment, Victoria, pers. comm.).

The EIS states (pg 129 para 2):

"Bats's requirements for hollows within the mature forest
will be maintained. Therefore, species dependent on
resources found in mature forest will not be
disadvantaged by the proposal."

This statement is untenable. It ignores for example, potential
impacts on the insect food resource. It also takes no account
of the impacts of structural changes to the forest stands on
the foraging abilities of different species of bat which are
known to vary widely in the(/ flight characteristics and
maneavearability, some species being unable to forage in
denser timber stands.

The EIS does not adequately address potential impacts of
timber harvesting or roading operations on the bat fauna.
Further, the EIS Report states page 24 para 3:
"The EIS recognises the presence of bats but contends
that the impact of operations is unlikely to cause
significant impact."

Based on what is known of the diverse ecological requirements
of different bat species, this statement is totally
unjustifiable, has little factual basis and is unscientific.

The EIS Report states (p

"Bats are likely to be
dwelling mammals.. "

0 para 4):
cted similarly to other tree

This statement i
dependant m

surd (Presumably it refers to other hollow
species). ...

There is limited knowledge available concerning most essential
aspects of the 1life history of each bat species. As
insectivorous bat species are likely to have diverse
ecological requirements, a substantial safety margin must be
incorporated in any plan to reduce impacts of forestry
operations. In my opinion the following information about each
vulnerable species is an essential pre-requisite to the
description and assessment of likely impacts on bat species
of forestry operations and of the steps which can be taken to
avert or mitigate such impacts:



JCB:SPS D.O. REF: 349

Koala Management

R.O. Ref: 1704

mmddalanistri&ttnsatleastanmlmyofmahs
on State Forest.

17th November 1989.
The Regional Forester,
GLEN INNES.




a) Roosting requirements of each species.

A population of a given bat species will probably require many
and varied roost sites in the one area. Roost requirements
will differ at different times of the year, or at different
stages in the reproductive cycle for each sex and for adults
as compared to young animals. For example adult females are
likely to aggregate in an all female maternity colony. The
microclimate of such a maternity roost is 1likely to be
critical. For example, temperature is known to substantially
influence growth of young. Most species are likely to go into
torpor during the winter and the type of roost selection in
the cold winter months might be quite different to that in
summer. Social structure will also influence roost
requirements. It is known that adult males and females are
likely to roost in single sex colonies, at least at certain
times of the reproductive cycle. A number of species are known
to change roosts regularly, even every few nights, possibly
so as to avoid predators. Lunney et al. (1988) found in a
study of Gould's Long-eared Bat that an individual would
utilise a number of different roosts in a restricted area of

about 1 km. Apart from the physical suitability of a hollow

in terms of its internal dimensions, entrance size and height
above ground, the extent of daily exposure of the roost tree
to direct sunlight and the proximity of roosts to essential
resources such as water and feeding grounds will probably be
important. Tidemann and Flavel (1985) found that the majority
of maternity roosts of several species studied were within a
few hundred metres of permanent or semi-permanent water. If
logging operations reduce the number of hollows, bats will
probably compete with other types of animals such as possums
and gliders for tree hollows. Tolerance to co-habitation with
other species and indeed other bats, must be studied to
determine whether there will be competition between species
with significant adverse effects on any particular species.

Distances moved by individuals

The impact of disturbance on bat species will vary according
to the mobility of different species of bat. The relevant
distances include nightly movements from roost to forage
areas, from one roost site to another and seasonal movements
and regional altitudinal movements to follow changes in the
insect food resource. This should include a study of the
differences between adults and juveniles, males and females.

Foraging Behaviour and Diet of Each Species

The degree of dietary specialistion and the different flight
patterns of each species are important. Overseas studies of
temperate zone insectivorous bats indicate that dietary
requirements of females are different during pregnancy and
lactation. If those requirements cannot be obtained from
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forest areas because of the impact on the insect resource of
logging operations, then long term population survival of a
particular species may be jeopardized. Different bat species
differ markedly in their flight and hunting behaviour. Some
species lack manoeuverablility and require open vegetation.
Young regrowth forest may be too dense for such species
thereby affecting their foraging and social activities.

REFERENCES
7. The articles referred to above are as follows:
Lunney, Py Barké;, J. and Priddel, D. 1985. Movements and day

roosts of the Cﬁgxbﬁlate Wattled Bat Chalinolobus mc morlo in a logged
forest. Australian Mammalogy 8: 313-317.

Lunney, D., Barker, J., Priddel, D. and O'Connell, M. 1988. Roost
selection by Gould's Long-eared Bat, Nyctophilus gouldi, in logged
forest on the south coast of New South Wales. Australian Wildlife
Research 15: 375-384.

Taylor, R.J. and Savva, N.M. 1988. Use of roost sites by four
species of bats in State Forest in South-eastern Tasmania.
Australian Wildlife Research 15:637-645.

Tidemann, d Woodside, D.P. 1978. A collapsible bat-trap and
on of results obtained with the trap and with mist nets.

alian Wildlife Research 5: 355-362.

Affirmed and declared at )

Sydney in the state of )

New South Wales this )

9th day of August, 1991. ) dasaiatny CeTe e A e . e R
Deponent

Before me:

I I I T I T I L

Solicitor/Justice of the Peace
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KOALA MANAGEMENT
H.0. REF/1512 MPD

In the spirit of your request dated 8th November, 1989,
reports which detail what steps each individual District takes toward
koalas are attached.

Generally koalas are more commonly found on the forest
fringe where woodland 1like conditions, rather than mature high
forest, exist. Of the dozen or so “bears” I’ve seen they all, except
two, have been in individual trees or groups of trees, not
undisturbed high forest.

In summary, our policy is to leave trees with koalas in
alone, at least in the short term. If a colony is identified we make.
special emphasis protection for that area. No colony has been found

in plantation clearing areas.
_x/ 2 -

B.J. FURRER,

S L REGIONAL FORESTER.

20th December, 1989

The,SGEretary,
FORESTRY_COMMISSION.

ATTN: MR. MILLS, MPD

447(7 *
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Two bat species with Schedule 12 listing can reasonably iLe expecteA

to occur in the Chaelundi area based on their Haﬁ?{at regere cg&t ¢’

and distribution in adjoining areas of New South Wales%* re
the Dome-headed Bat, listed as "Vulnerable and Rare" on Schedule
12 and the Large Footed Myotis which is listed as of "Special
Concern".

Based on my experience I consider all bat species which roost
in hollows in the Chaelundi area (some 16 species) can be
expected to be hollow dependent species, particularly in view
of the results of several recent radio tracking studies which
indicated preferential roosting by a number of specie$ in
hollows of large eucalypts (Lunney et al. 1985; Lunney et al.
1988; Taylor and Savva 1988; K. Cherry, Department of

Conservatjion and Environment, Victoria, pers. c 2 )ie
re J\ewed lvamdvﬂiédzaCJQQf ian and a ﬂkJNﬁﬂT

The EIS states (pg 129 para 2): o 4?%53=w

UL -

"Bats's requirements for hollows within the mature forest
will be maintained. Therefore, species dependent on
resources found in mature forest will not be

disadvantaged by the proposal."

This statement is untenable. It ignores for example, potential
impacts on the insect food resource. It also takes no account
of the impacts of structural changes to the forest stands on
the foraging abilities of different species of bat which are
known to vary widely in their flight characteristics and
maneavearability, some species being unable to forage in
denser timber stands, “TreERS prwanstsn L ko Ranolia~t TN
(Aol ausn Je st o, _'-I ] &(\hl, Lo Spea LA GAAAr We WA s 't_q_.,,,\._«{ i,-l.'-. ~flre ™ u]' ~
Lew~The EIS does not adequately address potential impacts of
timber harvesting or roading operations on the bat fauna.
Further, the EIS Report states page 24 para 3:
"The EIS recognises the presence of bats but contends
that the impact of operations is unlikely to cause
significant impact."

et

Based on what is known of the diverse ecological requirements
of different bat species, this statement is totally
unjustifiable, has little factual basis and is unscientific.

There is limited knowledge available concerning most essential
aspects of the 1life history of each bat species. As
insectivorous bat species are 1likely to have diverse
ecological requirements, a substantial safety margin must be
incorporated in any plan to reduce impacts of forestry
operations. In my opinion the following information about each
vulnerable species is an essential pre-requisite to the
description and assessment of likely impacts on bat species
of forestry operations and of the steps which can be taken to
avert or mitigate such impacts:

1o
\\
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13.6.3 Responsibility for Implementing the EMP

107. The manager of the Jervis Bay Armament Complex will be a civillan
who is responsible to the Naval Support Commander in Sydney. The Camplex
Manager has a small headquarters staff who will act as senlor advisers on
administrative and operational activities. In addition to the civilian manning

of the Wharf and Depot operations, there will be a complement of Naval Police
for security and firefighting duties and Naval personnel for operation of wharf
cranes, tugs and workboats.

108. The Complex manager will be reéponsible for all armament operations
including, all environmental controls on the armament transport from Sydney:
to Jervis Bay. The Jervis Bay locations include the Depot, the Wharf and their

link road.

109. Functions reporting to the Complex manager which are of relevance
to the EMP are:

Armament Transport _ (./
Armament Supply

Shipping Control

Public Safety Control

Engineering Support

Telecommunications

Medical and Facilities Support.

chapi3.rev 13-21



a) Roosting requirements of each species.

A population of a given bat species will probably require many
and varied roost sites in the one area. Roost requirements
will differ at different times of the year, or at different
stages in the reproductive cycle for each sex and for adults
as compared to young animals. For example adult females are
likely to aggregate in an all female maternity colony. The
microclimate of such a maternity roost is likely to be
critical. For example, temperature is known to substantially
influence growth of young. Most species are likely to go into
torpor during the winter and the type of roost selection in
the cold winter months might be quite different to that in
summer. Social structure will also influence roost
requirements. It is known that adult males and females are
likely to roost in single sex colonies, at least at certain
times of the reproductive cycle. A number of species are known
to change roosts regularly, even every few nights, possibly

. so as to avoid predators. Lunney et al. (1988) found in a
study of Gould's Long-eared Bat that an individual would
utilise a number of different roosts in a re r1c
roosts being less than about 1 km apart %ogf%%a“yq%ﬁmcmﬂ}wﬁ
physical suitability of a hollow in terms of its internal gt i
dimensions, entrance size and height above ground, the extent OPint
of daily exposure of the roost tree to direct sunlight and the
proximity of roosts to essential resources such as water and
feeding grounds will' %&aﬂ&' e important. Tidemann and
Flavel (1987) found that the majority of maternity roosts of ”"“*Aﬁ%

several species studied were w1th1n a fgﬂ ‘%ﬁfd metres

permanent or semi-permanent waterﬁ fgéyl wgmé ;ﬂmnk
reduce the number of hollows, bats will probably compete thh

other types of animals such as possums and gliders for tree rbogt{“j’

hollows. Tolerance to co-habitation with other species and
indeed other bats, must be studied to determine whether there

will be competition between species with significapt a'y €.l from
effects on any particular speciesp @m,:%}v;tgA % EZM he

. Distances move. b g s ddﬂmmfaf-wd‘] uML{P.
From wiy’ g\ 'ww e "":? consider it

The 1mpact of disturbance on bat species will vary according
to the mobility of different species of bat. The relevant
distances include nightly movements from roost to forage
areas, from one roost site to another and seasonal movements
and regional altitudinal movements to follow changes in the
insect food resource. This should include a study of the
differences between adults and juveniles, males and females.

Foraging Behaviour and Diet of Each Species
% alo consider
e degree of dietary specialistion and the different flight ; 5
patterns of each species are important. Overseas studies of *”“u“m-
temperate zone insectivorous bats indicate that dietary
requirements of females are different during pregnancy and
lactation} If those requlr ments cannot be obtained from

]:dagp+’“uﬂe i%ﬂigt.qac accuw$€ a~¢L Gandu*tfkaHﬁ~uﬂ4h'ﬂtm@
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forest areas because of the impact on the insect resource of
logging operations, then long term population survival of a
particular species may be jeopardized. Different bat species
differ markedly in their flight and hunting behaviour. Some
species lack manoeuverablility and require open vegetation.
Young regrowth forest may be too dense for such species
thereby affecting their foraging and social activities.

REFERENCES
7. The articles referred to above are as follows:
Lunney, D., Barker, J. and Priddel, D. 1985. Movements and day

roosts of the Chocolate Wattled Bat Chalinolobus morio in a logged
forest. Australian Mammalogy 8: 313-317.

Lunney, D., Barker, J., Priddel, D. and O'Connell, M. 1988. Roost
selection by Gould's Long-eared Bat, Nyctophilus gouldi, in logged
forest on the south coast of New South Wales. Australian Wildlife
Research 15: 375-384.

Taylor, R.J. and Savva, N.M. 1988. Use of roost sites by four
species of bats in State Forest in South-eastern Tasmania.
Australian Wildlife Research 15:637-645.

Tidemann, C.R. and Flavel, S.C. 1987. Factors affecting choice of
diurnal roost site by tree-hole bats (Microchiroptera) in south-
eastern Australia. Australian Wildlife Research 14: 459-473.

Affirmed and declared at
Sydney in the state of
New South Wales this
9th day of August, 1991.
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Philosphy for a thesis titled "Systematics of the Long-eared bat
Genus ''Nyctophilus". I have had extensive experience in species
taxonomy of south eastern Australian bats.

A detailed curriculum vitae is annexed hereto and marked "A".

2. In response to a request by John Corkill, I have examined the
relevant parts of the Environmental Impact Statement titled
"Proposed Hardwood Operations - Compartments 180, 198 and 200
Chaelundi State Forest" (the EIS) and the Report on the EIS
Determination published by the Forestry Commission of NSW,
and have familiarised myself with the harvesting plans for
Compartments 180, 198 and 200 of the Chaelundi State Forest
("the Forest"). With respect to the proposed roading and
logging in the forest, I make the following comments:

The EIS and the submissions on the EIS and the EIS report do
not provide any data on the bat fauna other than listing the

five species trapped by Mr Hines,(<S ¢éc SJUbomiScion
uﬁu ‘n%wiﬁﬁtﬁ

ontre C1C whiTbousesey @ ms‘qﬁtdaw e T nave

st SR T i %‘%&%"wg{;ﬁ@c v[c}c

in these compartments of the Chaelundi State Forest

knewa——hahttat——UcCﬁTféﬁEEE“_EﬁH“dtstrtbutIDn—*rn~—adjornfn§
r-ag—i-ens.: revieind MU‘AQ U
vecordS ound Yo
*Chalinolobus gouldii Gould's Wattled Bat Lhakdyaﬁkf“d (¢
C. dwyeri Large Pied Bat _ ‘g he habitat
*Eptesicus pumilis Small Eptesicus arnd ity douhion
*E. troughtoni Troughton's Eptesicus Whjc. T aingff
*Nyctophilus gouldi Gould's Long-eared Bat ¢ L.yue
*N. geoffroyi Lesser Long-eared Bat
*Falsistrellus tasmaniensis Great Pipistrelle
*Scoteanax rueppellii Greater Broad-nosed Bat
*Scotorepens orion Broad-nosed Bat
Miniopterus schreibersii Bent-wing Bat
*Myotis adversus Large~-footed Myotis
*Phoniscus papuensis Dome~headed Bat
*Nyctinomus australis White-striped Bat
*Mormopterus loriae Little Northern Mastiff-bat
*Taphozous flaviventris Yellow-bellied Sheathtail Bat
Pteropus scapulatus Little Red Flying Fox
Pteropus poliocephalus Grey-headed Flying Fox

I have marked with an asterisk those species which are hollow
dependent, that is, hollows are likely to be crucial for their
survival. In addition to the above species, four of the species
recorded froT Chaelundi by Mr Hines are also hollow dependent.
vSQmQLZQ—% of hollow dependent mammal species that can reasonably
be expected to occur in these compartments will be bat species,
i.e. 16 hollow dependent bat species compared to Rﬁbther hollow
dependent mammal species.
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¥ ;
Recovery of capital from the sale of Newington will offset cost of relocating to Armament

Higher economic use of State Forest land.

Regional development potential moderate due to low potential of Armament Complex.
Notional loss: potential for National Park reduces but this ambition unreal.

Reduces potential for Marine Reserves.

Higher cost of Armament Wharf at Cabbage Tree Point to secure lower environmental impacts
and improve certainty of outcome. y

Permanent conservation of Wetland/ coastal lands adjoining Camara Creek would preserve the
utility of the Green Point area for traditional uses.
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Ch. 35 ENDANGERED SPECIES
subsection (a) [enacting subsec. (c) (2) of this
section] shall take effect January 1, 1981."

Endangered Species Scientific Authority;
Interim Performance of Functions of Com-
mission. Section 6(b) of Pub.L. 96-159, pro-
vided that until such time as the Chairman,
Members, and Executive Secretary of the In-
ternational Convention Ad visory Commission
are appointed, but not later than 90 days after
Dec. 28, 1979, the functions of the Commis-
sion be carried out by the Endangered Species

16 § 1538

Scientific Authority as established by Ex.Ord.
No. 11911, formerly set out as a note under
section 1537 of this title, with staff and ad-
ministrative support being provided by the
Secretary of the Interior as set forth in that
Executive order.

Legislative History, For legislative history
and purpose of Pub.L. 96-159, see 1979 US.
Code Cong. and Adm. News, p. 2557. See,
also, Pub.L. 97-304, 1982 U.S. Code Cong.
and Adm. News, p. 2807.

Cross References

Authorization of appropriations, see section 1542 of this title.

Code of Federal Regulations

Endangered species convention, see 50 CFR 23.1 et seq.

Notes of Decisions

1. Injunction

Injunction barring Endangered Species Sci-
entific Authority and the Fish and Wildlife
Service from authorizing export of bobcats
until guidelines were issued satisfying require-
ments the Court of Appeals set out in previ-
ous decision was properly vacated where

§ 1538. Prohibited acts

Congress, in subsequent amendment by sec-
tion S5(a)(1) of Pub.L. 97-304 to subsec. (c) of
this section, overruled the court’s prior deci-
sion, thereby removing the basis for the in-
junction. Defenders of Wildlife, Inc. v. En-
dangered Species Scientific Authority, 1984,
725 F.2d 726, 233 U.S.App.D.C. 199.

(a) Generally
(1) Except as provided in sections 1535(g)(2) and 1539 of this title, with

respect to any endangered species

of fish or wildlife listed pursuant to

section 1533 of this title it is unlawful for any person subject to the
jurisdiction of the United States to—

(A) import any such species
the United States;

into, or export any such species from

(B) take any such species within the United States or the territorial

sea of the United States;

(C) take any such species upon the high seas;
(D) possess, sell, deliver, carry, transport, or ship, by any means
whatsoever, any such species taken in violation of subparagraphs (B)

and (C);

(E) deliver, receive, carry, transport, or ship in interstate or foreign
commerce, by any means whatsoever and in the course of a commercial

activity, any such species;

(F) sell or offer for sale in interstate or foreign commerce any such

species; or

(G) violate any regulation pertaining to such species or to any
threatened species of fish or wildlife listed pursuant to section 1533 of

this title and promulgated by
provided by this chapter.

the Secretary pursuant to authority
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(2) Except as provided in sections 1535(g) (2) and 1539 of this title, with
respect to any endangered species of plants listed pursuant to section 1533
of this title, it is unlawful for any person subject to the jurisdiction of the
United States to—

(A) import any such species into, or export any such species from,
the United States;

(B) remove and reduce to possession any such species from areas
under Federal jurisdiction;

(C) deliver, receive, carry, transport, or ship in interstate or foreign
commerce, by any means whatsoever and in the course of a commercial
activity, any such species;

(D) sell or offer for sale in interstate or foreign commerce any such
species; or

(E) violate any regulation pertaining to such species or to any
threatened species of plants listed pursuant to section 1533 of this title
and promulgated by the Secretary pursuant to authority provided by
this chapter.

(b) Species held In captivity or controlled environment

(1) The provisions of subsections (a) (1) (A) and (a) (1) (G) of this section
shall not apply to any fish or wildlife which was held in captivity or in a
controlled environment on (A) December 28, 1973, or (B) the date of the
publication in the Federal Register of a final regulation adding such fish or
wildlife species to any list published pursuant to subsection (c) of section
1533 of this title: Provided, That such holding and any subsequent holding
or use of the fish or wildlife was not in the course of a commercial activity.
With respect to any act prohibited by subsections (a) (1) (A) and (a) (1) (G)
of this section which occurs after a period of 180 days from (i) December
28, 1973, or (i) the date of publication in the Federal Register of a final
regulation adding such fish or wildlife species to any list published pursuant
to subsection (c) of section 1533 of this titie, there shall be a rebuttable
presumption that the fish or wildlife involved in such act is not entitled to
the exemption contained in this subsection.

(2) (A) The provisions of subsection (a) (1) of this section shall not apply
to—
(i) any raptor legally held in captivity or in a controlled environment
on November 10, 1978; or

(ii) any progeny of any raptor described in clause (i);

until such time as any such raptor or progeny is intentionally returned to a
wild state.

(B) Any person holding any raptor or progeny described in subparagraph
(A) must be able to demonstrate that the raptor or progeny does, in fact,
qualify under the provisions of this paragraph, and shall maintain and
submit to the Secretary, on request, such inventories, documentation, and
records as the Secretary may by regulation require as being reasonably
appropriate to carry out the purposes of this paragraph. Such requirements
shall not unnecessarily duplicate the requirements of other rules and
regulations promulgated by the Secretary.
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(c) Violation of Convention

(1) It is unlawful for any person subject to the jurisdiction of the United
States to engage in any trade in any specimens contrary to the provisions of
the Convention, or to possess any specimens traded contrary to the provi-
sions of the Convention, including the definitions of terms in article I
thereof.

(2) Any importation into the United States of fish or wildlife shall, if—
(A) such fish or wildlife is not an endangered species listed pursuant

to section 1533 of this title but is listed in Appendix II to the
Convention,

(B) the taking and exportation of such fish or wildlife is not contrary
to the provisions of the Convention and all other applicable require-
ments of the Convention have been satisfied,

(O) the applicable requirements of subsections (d), (e), and (f) of this
section have been satisfied, and

(D) such importation is not made in the course of a commercial
activity,
be presumed to be an importation not in violation of any provision of this
chapter or any regulation issued pursuant to this chapter.

(d) Imports and exports

(1) It is unlawful for any person to engage in business as an importer or
exporter of fish or wildlife (other than shellfish and fishery products which
(A) are not listed pursuant to section 1533 of this title as endangered species
or threatened species, and (B) are imported for purposes of human or
animal consumption or taken in waters under the jurisdiction of the United
States or on the high seas for recreational purposes) or plants without first
having obtained permission from the Secretary.

(2) Any person required to obtain permission under paragraph (1) of this
subsection shall—

(A) keep such records as will fully and correctly disclose each
importation or exportation of fish, wildlife, or plants made by him and
the subsequent disposition made by him with respect to such fish,
wildlife, or plants;

(B) at all reasonable times upon notice by a duly authorized repre-
sentative of the Secretary, afford such representative access to his places
of business, an opportunity to examine his inventory of imported fish,
wildlife, or plants and the records required to be kept under subpara-
graph (A) of this paragraph, and to copy such records; and

(O) file such reports as the Secretary may require.

(3) The Secretary shall prescribe such regulations as are necessary and
appropriate to carry out the purposes of this subsection.

(e) Reports
It is unlawful for any person importing or exporting fish or wildlife (other
than shellfish and fishery products which (1) are not listed pursuant to
section 1533 of this title as endangered or threatened species, and (2) are
imported for purposes of human or animal consumption or taken in waters
341
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under the jurisdiction of the United States or on the high seas for recreation-
al purposes) or plants to fail to file any declaration or report as the
Secretary deems necessary to facilitate enforcement of this chapter or to

meet the obligations of the Convention.

(f) Designation of ports

(1) It is unlawful for any person subject to the jurisdiction of the United
States to import into or export from the United States any fish or wildlife

(other than shellfish and fishery prod

ucts which (A) are not listed pursuant

to section 1533 of this title as endangered species or threatened species, and
(B) are imported for purposes of human or animal consumption or taken in
waters under the jurisdiction of the United States or on the high seas for
recreational purposes) or plants, except at a port or ports designated by the
Secretary of the Interior. For the purpose of facilitating enforcement of this
chapter and reducing the costs thereof, the Secretary of the Interior, with

approval of the Secretary of the Treasury and after notice and opportunity
for public hearing, may, by regulation, designate ports and change such
designations. The Secretary of the Interior, under such terms and condi-
tions as he may prescribe, may permit the importation or exportation at

nondesignated ports in the interest of

the health or safety of the fish or

wildlife or plants, or for other reasons if, in his discretion, he deems it
appropriate and consistent with the purpose of this subsection.

(2) Any port designated by the Secretary of the Interior under the
authority of section 668cc—4(d) of this title, shall, if such designation is in
effect on December 27, 1973, be deemed to be a port designated by the
Secretary under paragraph (1) of this subsection until such time as the

Secretary otherwise provides.

(g) Violations
It is unlawful for any person subject to the jurisdiction of the United
States to attempt to commit, solicit another to commit, or cause to be
committed, any offense defined in this section.

(Pub.L. 93-205, § 9, Dec. 28, 1973, 87 Stat. 893; Pub.L. 95-632, § 4, Nov. 10,
1978, 92 Stat. 3760; Pub.L. 97-304, § 9(b), Oct. 13, 1982, 96 Stat. 1426.)

Historical Note

References in Text. This chapter, referred
to in subsec. (A} 1XG), (2NE), (cX2), (e), and
(fX1), in the original read “this Act”, mean-
ing Pub.L. 93-205, Dec. 28, 1973, 81 Stat.
884, as amended, known as the “Endangered
Species Act of 1973", which is classified prin-
cipally to this chapter. For complete classifi-
cation of this Act to the Code, see Short Title
note set out under section 1531 of this title
and Tables volume.

Section 668cc—4(d) of this title, referred to
in subsec. (f)(2), was repealed by Pub.L.
93-205, § 14, Dec. 28, 1973, 87 Stat. 903.

1982 Amendment. Subsec. (a) (2) (B).
Pub.L. 97-304, § 9(b) (1), added subpar. (B).
Former subpar. (B) was redesignated (C).

Subsec. (a) (2) (C)~E). Pub.L. 97-304,
§ 9(b) (1), redesignated subpars. (B), (C), and
(D) as (C), (D), and (E), respectively.

Subsec. (b)(1). Pub.L. 97-304, § 9(b)
(2), substituted “The provisions of subsections
(a) (1) (A) and (a) (1) (G) of this section shall
not apply to any fish or wildlife which was
held in captivity or in a controlled environ-
ment on (A) December 28, 1973, or (B) the
date of the publication in the Federal Register
of a final regulation adding such fish or wild-
life species to any list published pursuant to
subsection (c) of section 1533 of this title:
Provided, That such holding and any subse-
quent holding or use of the fish or wildlife
was not in the course of a commercial activi-
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ty. With respect to any act prohibited by
subsections (a) (1) (A) and (a) (1) (G) of this
section which occurs after a period of 180
days from (i) December 28, 1973, or (ii) the
date of publication in the Federal Register of
a final regulation adding such fish or wildlife
species to any list published pursuant to sub-
section (c) of section 1533 of this title, there
shall be a rebuttable presumption that the fish
or wildlife involved in such act is not entitled
to the exemption contained in this subsec-
tion" for “The provisions of this section shall
not apply to any fish or wildlife held in
captivity or in a controlled environment on
Cacember 28, 1973, if the purposes of such
holding are not contrary to the purposes of
this chapter; except that this subsection shall
not apply in the case of any fish or wildlife
held in the course of a commercial activity.
With respect to any act prohibited by this
section which occurs after a period of 180
days from December 28, 1973, there shall be
a rebuttable presumption that the fish or
wildlife involved in such act was not held in

16 § 1538

captivity or in a controlled environment on
December 28, 1973".

Subsec. (b) (2) (A). Pub.L. 97-304,
§ 9(b) (3), substituted “The provisions of sub-
section (a) (1) of this section shall not apply
to” for “This section shall not apply to" in
the provisions preceding cl. (i).

1978 Amendment. Subsec. (b). Pub.L.
95-632 designated existing provision as par.
(1) and added par. (2).

Effective Date. Section effective Dec. 28,
1973, see section 16 of Pub.L. 93-205, set cut
as an Effective Date note under section 1531
of this ttle.

Legislative History. For legislative history
and purpose of Pub.L. 93-205, see 1973 U.S.
Code Code. and Adm.News, p. 2989. See,
also, Pub.L. 95-632, 1978 U.S.Code Cong.
and Adm.News, p. 9453; Pub.L. 97-304,
1982 U.S.Code Cong. and Adm.News, p.
2807.

Cross References

Exemption as providing exception on taking of endangered species, see section 1536 of this title.
Issuance of protective regulations, see section 1533 of this title.

Penalties and enforcement, see section 1540 of this title.

Permits and hardship exemptions, see section 1539 of this title.

Taking of resident endangered or threatened species, cooperative agreements with States, see
section 1535 of this title.

Code of Federal Regulations

Designated ports, see 50 CFR 221.1 et seq.
Endangered species regulations concerning terrestrial plants, see 7 CFR 355.1 et seq.

Establishment of ports for importation, exportation, and reexportation of plants, see 50 CFR
24.1 et seq.

Importation, exportation, and transportation of wildlife, see 50 CFR 14.1 et seq.
Importation of antiques composed of an endangered or threatened species, see 19 CFR 10.1 et

seq.
Whaling provisions, see 50 CFR 230.1 et seq.

Library References

C.J.S. Customs Duties § 30.
C.J.S. Fish § 28 et seq.
C.J.S. Game §§ 1, 5.

Customs Duties €=22.
Fish &13.
Game €&=7.

Notes of Decisions

Predator control, taking of species 4
Right to sell, substance derived from imports

Complaint 12
Compliance with section 2

Constitutionality 1 10
Construction of dams and reservoirs, impact Species held in
on habitat 6 Captivity 7
Impact on habitat Commercial activity 8
Generally 5

Substance derived from imports
Generally 9
Right to sell 10

Construction of dam and reservoirs 6
Injunction 13
Jurisdiction 11
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case is

Here, we would cite it as Seattle
, Civil No. C89~160WD (W.D.

Wa., Order of (date]). I expect that it will be
published as soon as the appeals to the Circuit Court
are resolved. I'm sending both the summary judgment
order and the injunction order because the injunction
order is beautifully written.

A warning about the two Portland Audobon Society

decisions. This is a situation where, according to the
court, Congress foreclosed our ability to enforce the
environmental laws. If the two decisions (written by
the same three-judge panel) on this "jurisdictional®
issue appear inconsistent, that may be because they
are, The amusing one-liner about spotted owl deaths
assoclated with logging is found at 884 F.2d 1240 (2nd
column near the bottom).

The
not yet reported.

0S8, For Cueds, <l Gom M. D o
M thldok o @ (oY) (BS-SCIR,
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866 FEDERAL REPORTER, 1d SERIES

the judgments aod to dismiss the entire PORTLAND AUDUBON SOCIETY:
cape for lack of jurisdiction.
REVERSED AND REMANDED.

Nou. 88-3854, 83-3855 and 83-3787.
United States Court of Appesls,
Ninth Circuit.

Argued and Submitted July 19, 1988.
Decided Jan. 24, 1989.

Environmental groeps brought action

'Mmormwmw.

sale for harvesting of old-growth fir tim-
ber. United States District Court for the
District of Oregon, Helen J. Frye, J., grant-
¢d defendants” motion to dismiss, and ap-
peal was taken. The Court of Appeals
Goodwin, Chief Judge, held that section of
1988 continuing budget resclution concern-
ing federal jurisdiction over plans to Jog
old-growth fir timber did not withdraw dis-

groups” action.

Reversed in part, affirmed in part and
remanded.

1. Pedera} Courts €=218
Section of 1988 continuing budget res-
olation concerning federal jurisdiction over

PORTLAND AUDUBON SOC. v, HODEL 303
Ciia na 866 F2d 300 Ptk Cle. 1969

plans to log old-growth fir timber did mot

withdraw district court’s jurisdiction over

environmenta) groups’ challenge to Bureau
of Land Management’s sale for harvesting
of several tracts of old-growth based on
claim that Jogging would destroy habitat of
worthern spotted owl, threatening species
with extinction. National Environmental

"Policy Act of 1969, §§ 2-209, ss amended,

42 US.CA. §§ 48214347; 43 USCA.
§ 1181; Federal Land Policy and Manage-
ment Act of 1976, §§ 102-503, Migratory
Bird Treaty Act, §§ 2-12, 16 USCA.
§% 703-711; Fish and Wildlife Improve-
ment Act of 1978, § S(hX2), (3), 16 US.CA.

BLM's sale for harvesting of tracts of old-
growth timber. Fed.Rules Civ.Proc.Rule
24(a)(2), 28 US.C.A_; National Environmen-
tal Policy Act of 1969, §§ 2-209, as amend-
ed, 42 US.CA. §§ 43214347,

Phillip D. Chadsey, Stoel, Rives, Boley,
Jouu_-lGny,Purt.hnd,Or.,furdefmd-

Appeal from the United States District

- Court for the District of Oregon.

Before GOODWIN, Chief Judge,
SCHROEDER and PREGERSON,
Circuit Judges.

GOODWIN, Chief Judge:

Plaintiff environmental groups appeal
the dismissal under Fed R.Civ.P. 12(b)1)
and 12(b){6) of their action against defend-
ant Donald Hodel, Secretary of Interior,
and others. Certain intervenors also chal
lenge the district court's denial of thair
motion to intervene on ope of the plaintiffs’
claims. We reverse in part and remand for
trial.

The plaintiffs oppose the logging of old-
growth fir timber. The Oregon director of
the Bureau of Land Management (BLY) is
in the process of selling for harvesting a
Jarge number of tracts of old dm-
ber located in seven management districts.
Plaintiffs soed to prevent logging these
timber sales. Their main argument is that
Jogging will destroy the habitat of the
northern spotted ow), thereby threatening
the species with extinction. For the pur-
poses of Ruole 12 review, we are required to
assume the truth of the alleged facts.

The complaint sought declaratory and -
junctive relief based upon the logging
plan’s zlleged violation of the National En-
vironmental Policy Act (NEPA), 42 U.S.C.
§§ 43214347 (1982), the Oregon and Cali-
fornia Lands Act, 43 US.C. § 1181 (1982),
the Federal Land and Management
Act, 43 US.C. §§ 1701-1782 (1982), and the
Migratory Bird Treaty Act, 16 US.C.
§§ 7T03-12 (1982).

Plaintiffs do not seek relief under the
Endangered Species Act because the Unit-
ed States Fish and Wildlife Service has
refosed to declare the Northern Spotted
Owl an endangered species. This refusal
has been challenged in other litigations by
some of the same plaintiffs. Ses Northern
Spotted Owl (Striz Occidentalis Cauring)
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Continuing Resolution, HJ Res. 395, § 314,
Pub.L. No. 100-202, 101 Stat. 1829-254,
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PORTLAND AUDUBON SOC. v. HODEL
Chased8s F3d 362 (RthCir. 1509

The management plans are designed to
provide a steady flow of old growth timber
from the federal inventory to the sawmills
and other manufacturers in the Ovegon
counties containing BLM old growth tim-
ber. Defendants argue that the challenge
of virtually all of the planned sales under
the guise of challenging “particular activi-
ties” is a transparent effort to avoid the
clear intent of section 314 by nibbling away
at the management plans, sale by sale.

The sales are indeed separate transac
tions. They are also part of an existing
plan of disposal of federa] timber in the
region. Thereby hangs the problem im this
case.

"We begin with the strong presumption
that Congress intends judicial review of
administrative action.” Bowen w Micks-
gon Academy of Family Physicians, 476
US. 67, 670, 106 S.Ct. 2188, 2135 90
LEd2d 628 (1986); ses Love v Thomas,
858 F.2d 1347 (9th Cir.1988) (observing that
“we construe prohibitions against judicial
review narrowly”’). Ses Mospa Band of
Paiuts Indians v. United States Dep't of
Interior, 141 F.2d 563, 565 (9th Cir.1984)
{observing that “[p]reciusion of judicial re-
view ... usually will pot be found absent a
clear command of the statute™).

The language in section 314 upon which
the district court relied is “that there shall
be no challenges to any existing plan ...
solely on the basis that the plan does not
incorporate information available subse-
quent to the completion of the existing
plan....” Here the key words seem to be
“solely” and "information available subse-
xthﬁnmmpl.ﬁcuofthom&ng

mmwtdlslblumﬂrﬂhm
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owl disappears when its habitat is de-
stroyed by logging. The plan was none-
theless approved and was being executed.
This litigation threatened to delay the pro-
posed sales, at considerable expense to the
impacted counties, industrial purchasers,
and the communities that rely upon the
timber industry for their livelihood.

The defendants went to their senators
and representatives, and section 314 was
the result. The environmental impact stud-
ies made in 1983 during the preparation of
the plan had not been challenged in court.
They had been challenged in administrative

After the sales were adver-
tised in 1887, the plaintiffs discovered more
information about the northern spotted
owl. Bird experts generally agreed that
the continued logging of old growth fir
would probably extermina tethespﬁu‘ in
the Jogged off areas. The owl habitat
problem bad been treated in the impact
statements, but had not been deemied by
the BLM to be a sufficient reason to abort
the plan. New information generated both
inside and outside the federal government
reinforced the plaintiffs’ opposition to the
ﬁmbﬂ'lﬂel,butd;dnbtuuaeﬂlelimm
change its position.

There is little doubt about the intent of
the sponsors of section 814. The sponsors
intended to stop this particular lawsuit and
to permit the sales to go forward without
further delay. It is equally clear that the
plaintiffs intended to stop the logging, by
any legal means available. Actual “legisia-
tive” intent of congressional sponsors is
not seriously debated in this case.

The legal problem that the court faces is
to determine whether, following principled
methods of statotory coastruction, Con-
gress expressed the intent of the section’s
spousors in such a way as to withdraw the
jurisdiction of the district court to try this
lawsoit.
tion as an action brought "on the sole basis
of new information concerning the north-
ern spotted owl” The plaintiffs argue that
the district court erred m characterizing a
“sole basis” because the court did not take
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mﬂﬂmﬁ]lﬂls'w]d_mtmanym
pose because -

more spotted ow] habitat will be avail-

able than had been predicted to survive

in the EISs, and substantial options for
protecting the spotted owl population on

Bl.llhndsmbelddmudinﬂn'm

(mnumemgmtphn]udrdated

ElSs at that time. The analysia also

shows that 913,000 scres of unsold old

mmmﬁnﬁumi’mﬂ.—
ence on BLM lands in western Oregon

-illhemdueadby-numut.hmﬁhy

Odoherlsso,hm'::gslioxthtpuﬁe

ular habitat that exists today available

for planning options for the [resource
management plans] scheduled for com-
pletion in 1990. ]

Portland Auduboa Society appeaied this
dodnmmelnteriorBoardothndAp
pﬂl:anarqmbedmumlrofﬁm
ber sales near identified spotted owl nests.
The Interior Board of Land Appeals even
hllﬂy.onFebnnrym,lﬁs,upbelﬂthe
dndsbnmtwmeasnppkmenwm
Meanwhile, on October 19, 1987, plaintiffs
had filed this action alleging violations of
NEPA, the Oregon & California Lands Act
(OCLA), 43 US.C. § 1181, the Federal
lands Policy and Management Act
{FLPMA), 43 US.C. §§ 1701 et seq., and
the Migratory Bird Treaty Act (MBTA), 16
US.C. §§ 708 et seq.

The district court entered judgment for
dﬁmdnnhonwﬁ,mss,aharmnh-
ing defendants’ motion to dismiss pursuant
to Fed.R.Civ_P. 12(bX1) and 12(b)6), on the
ground that judicial review of plaimtiffs’

#
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' ts. Notwi
m"‘l‘-‘““;{':‘; of the NFMA (16 US.C. 1600}, the
Forest Service, and the Bureau 0

HUG=16="
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Resolution, F.R Rea. 385,
§ 314, PubL. No. 100-202, 101 Stat. 1329,
1328-254. That section ws reenacted
ridut.chngeinmsauaction&l-lnt
Pub.L. No. 100446, 102 Stat. 18252 The
district court relied on legisiative history,
mmmmmmmsh.
No. 100-165, st Sess. 11-12 (1387), indicat,
ing that sponsors of section 31+ intended to
bar this very lawsuit The dstrict court
d:mmathhuuuﬁmnwzht"u
the sole basis of new information concern-
ing the northern spotted owl”" The district
court did not discuss whether tis suit was
one challenging particular actwities to be ;N
urﬁedwtamdatbecﬁsﬁng)hu,m S
d:.l.lemteeﬁonal-lwm
PAS I ;
. We reversed and remanded. Poriland
Audubon Society v Hodsi, 86 F.2d 902
(9th Cir.1989) (“PAS 1”). We found the
Janguage of section 314 “apgthing but
clear” and cautioned that the court must
examine the language of the statute and
assess whether, following prindpled meth-
ods of statutory interpretation the with-
drawal of jurisdiction bars each of plain-
tiffs’ claims.

Section 814 prohibits challeages to a
BLM plan “solely on the basis t¥at the plan
does not incorporate information available
subsequent to the completion of the exist-
ing plan.” At the same time it allows
challenges to “any and al] particular activi-
ties to be carried out under existing plans.”

Withreg‘a.rdtotheNEPAcJain,thedi_l-
trict court had not considered wether this 3
suil is & challenge to the plans barred by
lands: Provided,

rment, solely on the basis that the plan does

0ot incorporate information avafable subsc SR

quent 1o the completion of the placd

PORTLAND AUDUBON SOC, v. LDJAN

Chtone 884 F2d 1113 (e C1r 199%)

mnﬂ“ghhﬂhggto"m

7 9. ! 712
P.‘Snpp.atlm&fl“&tydimmmb
d&at&eOCMndmlAddhm,la
US.C. §§ 1181, 1701 et seq., chall the
Oregon BLM Director’s 1983 PO:E:RQ-
sourmPo]iqStaement(PRPS) uiring
thtaﬂhn&sauimbleformber' i
be managed for timber and wood product
production, to the extent possible ua,ie.rthe
requirements of law. Jd Similarly, ae-
mtdn‘gtothedish-ictwurt,thelBTA
claim, 16 US.C. § 703, is based on “predie-
Gons of the demize of the spotted owl made
in the [FISs] issued between 1979 and
1983.” 4 The court concluded that

the [Administrative Procedure Act] does
notpmideabnshtoracha.ﬂengehy
{plaintiffs] t administra tive deeisions
madeoverﬁvey»emagomduponwhich
the BLM has operated without objec-
ton” In sum, since [plaintiffs] f; to
pursue its claims under OCLA, FILPMA
andthel[B‘l‘AinatinetymnnerEtbey
are not subject to this court’s review
under the APA.
Id at 1484

O-nmandoftheNEPAdmm,' the court
beldﬂutBLH"sdechhnnotboprepma
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Plans,” and further, that the NEPA claim
mhudupon“minfm‘ " The
court held the NEPA clim barred and

granted summary judgment to BLM. Id.
at 1485-89,

seeking 3 stay
peniing appeal in the district court, plain-

After considering the
voluminous motion Papers filed by a)] sides,
Wwe rranted the stay and ‘expedited the ap-
pa].wiﬂxlwieﬁnglimitadtomeissm
considered i the opinion of the district
court.

Section S74

The distriet court's finding that plain-
tiffs’ NEPA clsim is based on “new -infor-
mation™ is not contested in this appeal.
Instead, the argument is focused ox wheth,
er pliintiffs challenge the plans or “partic-
ular lcﬁviﬁuwbe@.rﬁadoutundertbe
existing plans.”

Plaintiffs’ NEPA elaim is not phrased as

2 divect challenge io the existing plans.
This does not, however, end the inquiry. If
it did, we would nol have remanded the
case in order for the district court to deter-
mine how to apply the “particular activi-
Ges” langwage Lo plaintiffs’ NEPA claim.

The district court reads section 314 as

barring any challenge to a sale unless a

intiff can demonstrate new infarmation

“aif ific” to that timber sale. Plain-
tiffs argue that they have met even this

test: they have identified specific sales that
include old-growth timber in close proximi-
ty to an owl nest. Their new information
i8, they say, specific to each of these sales

and their challenge thus has oo bearing on

BLM's other sales unless they also contain

owl habitat.

lndesm'bingplainﬁfta':himuanab
tack on the plans, the government and the
distriutoonrtbothbegin with the text of
section 314, as well as the legislative histo-
ry of section 314. The district court at-
tempted to “give meaning to the statute as
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vice and [BLM] ... may continue the
management of lands within their jurisdic-
management plans pending the completion
of new plans” as expressing the affirma-
tive intent of Comgress to “prevent those
kinds of disruptions to existing [TMPs] that
preciude a smooth transition from one plan-
ning period to another.” Jd This may be
true, but a congreasional intent that there
be a “smooth transition from one planning
period to another” is not specific enough to
serve as a jurisdictional bar or to indicate
how we should interpret the jurisdictional
withdrawal provision contained in the latter
part of section 314.

We do not find the above-guoted kan-
guage of section 814 very helpful. The
entire sentence reada:

Notwithstanding the date in section 6{c)

of the NFMA (16 U.S.C. 1600), the Forest

jce, and the Burean of Land

Management under separate authority,

Mmhnce,whnmdhiuenﬁnty,
does not seem to be part of section 314's
jurisdictional bar, but more likely was im-
tended to excuse the Forest Service and
BLM from failure to complete their new
plans on schedule. Section 6(c) of the
NFMA, 16 U.S.C. § 1604(c), requires the
PomtSerﬁcetoeomplcuiunf:plmby
September 30, 1985. While the atatute
does not cite any deadline that similarly
constraing BLM, BLM did decide in 1986
that it would replace the current western
Oregon plans in 1990, Were a plan to
become invalid or subject to challenge “on
is face” if it becomes “ontdated”—in the
Same manner as an expired driver’s hcense
3 MundmuotcbdﬁmmeScuio:
resource plans or timber sales, and we do not
reach the question of section 314's effect on the
Forest Service. The language and history of
section 314 is not identical for the BLM and the

Forest Service.
4. We reject plaintiffs’ argument that Pierce v
Underwood,

reenactment, without change, of section 314.

884 FEDERAL REPORTER, 2d SERIES

or passport—no timber sales or other se
tions could be tiered to the plan EIS, and
the management achems would collapse i’
chacs. We cannot say whether, in the ab-
sence of section 3814, the Forest Serviee I
plans would have become void after Sep- =
tember 31, 1985° Assuming that Congress -;

¥

intended, in a continuing budget resolution,
todechuﬂnttbephnshadmtexp&edog
become “outdated,” lamguage addressing -
the timing of transition to new plans does =
not help determime whether these plain -
tiffa, in this case, are challenging the plans
or “particular activities.” 24
[1,2] We agree, however, with the dis-
trict court and the government that the
1988 legislative history gives some suppart
to the BLM interpretation of section 314 as
mittee report provides that section 314 “is
not intended to preclude case-by-case tim-
ber sale appeals in site-specific instances.™
H.R. Conf.Rep. 862, 100th Cong., 2d Sess.
T6 (1988). The Senate Report explains fur’
tbai-,Im:nw.mzr,t.haJl::u:lmlle.n,:ehol.l:miin_¢
ular sale may be barred if it is in effect an
indirect challenge to a plan. 1
Legal challenges to particular "'a'
snehnindividnlﬁmberu]s_mapeﬁ'
against legal challenges to existing plans
wlmguthechzi]engetotheput'tnhl;
ac&vityismtineﬂectlnin&'ectzhlé‘_
lenge to an existing plan. .
S.Rep. No. 100410, 100th Cong., 2d Sess
122-123 (1988). 'l‘lnsecomnutteerepm
sng*gutthst,inthemt.extofdeﬂ_l_ﬂn_l
about timber harvesting, the “particular 4
activitiea” language in section 314 mtento
individoal timber sales and protest proce , 2
dures available under 43 CF.R. § 5000 et 2
seq.! Because the environmental msse

grre
Underwood considered the meaning of the torm Solgill
'n:hnnthlbjuﬂﬁd'h&eiqulﬁﬂx? .
Justice Act (EAJA), 28 US.C § 2412(d). ~ The SN
EAJA was resnacted, without change, in 1985
Tthmummﬂmeupunwl s
ing of "substantially justified™ which cont
ei'thcllmoﬂnni&wnwpdblc',‘
prior 10 the reenactment. The Coart:

PORTLAND AUDUBON SOC. v. LUJAN
Choe na 304 P34 1733 (S¢h Cir. 1989)

ments that secompany individual timber
sales are tiered o the EISs for the larger
plans, 80 long s the EIS for the plan
adequately addresses cumulative environ-
mental impacts, any challenge to an individ-
ual sale will be limited to sitespecific con-
cerns® Plaintiffs’ NEPA claim is not such
a challenge.

Weneodmmidwinﬂ:isljﬁg:thn
which “particular activities” other than
these related to timber gales remain open

10 challnge, as plaintiffs do ot challenge

any non-timberrelated activities. We also
need not consider whether section 314
would bar a challenge that raises cumula-
ﬁvemuh&nemntznofmhdirﬂlﬂ'
sale. That issue is raised with regard to
Forest Service timber sales in another case
currently pending before as, Oregon Natw-
ral Resources Council u. Mohla, No. 85—
35850.

As we remarked in PAS [
The defendants argue that because the
plaintiffs seek to enjoin every planned
sale that includes old-growth timber
within a 2.1-mile radfus of an owl hab-
itat,dnlmckisusentiﬂlyan:tlackon
the whole plan. It does have that effect.
The plaitiffs argue, however, that the
challenge of & number of particular sales
is a challenge of “particular activities.”
866 F.2d at 306. Similar arguments are
made here. On this appeal plaintiffs claim
snpponﬁmtbe(ad.tbatthaycha]lmago
less than 30 percent of planned timber
uls;aehallengetowpereentofonekind
of “particular activity” authorized by the
phmismtachaﬂengehotbe underlying
plans, say plaintiffs. Looking at the game
fach,d:eguvmmnluguesﬂlat&are-
lief_dﬂmudgdbyphinﬁffzisuhmadﬂln
it would effectively vacate the BLM plans,
Theswemmentpointaoutthutheinjn&
hmuphmtxﬂlaeknwouldnlkenm
ously, reenacting precisely the same
wﬂdhawwbmteadum' id
thu.h%wdtkﬂwswm
authoring the 1988 report did oot dreft the
hquﬁdm,udhﬂﬁmrqm
urged adoption of an “unadministerable” stan-
hﬂ.'«ndmﬂﬁxbpﬁwnﬂu_'
Ilm,_me 1988 legislative history does not

wﬂwpﬁ'dnl gcial interpretation, and

1239

ble for BLM to spproach, much Jess meet,
its annusl allowable harvests under the
plans. In attempting to define the statu-
tory meaning by looking only at the relief
this lawsuit demands, however, both plain-
tiffs and BLM go astray.

The answer to this quandary lies not in
the scope of relief songht by plaintiffs, but
in the underlying nature of plaintiffs’
grievance. Phaintiffs ehallenge BLM's de-
cision not to prepare a supplemental EIS in
1987. This was, they argue, a violation of
NEPA. “NEPA does not work by mandat-
ing that agencies achieve particular sub-
stantive environmental results, Rather,
NEPA ... [focuses] government and public
attention on the environmental effects of
proposed agemcy action. 42 _ISC.
§ 48217 Marsk ». Oregon Natubal Re-
sources Coumcil, — US. — 109 S.Cr.
1851, 1859, 104 L.Ed.2d 377 (198%). NEPA
“insure{s] that . .. environmental amenities
aud values may be given appropriate con-
sideration in decisionmaking’ by requiring
that an EIS be prepared in eévery “recom-
mendation or report on proposals for ...
major Federal actions significantly affect-
ing the quality of the human environment "
42 USC. § 4332, Phintiffs’ challenge
does not make semse unless it is connected
to some underlying federal action or sub-
stantive decision,

Here, if plaintiffs were to succeed on the
merits of their NEPA claim, BLM would be
required to suspend its management plans
and prepare a supplementat EIS, address-
ing concerns about the northern spotted
owl A supplemental EIS cannot be entire-
ly divorced from some underlying sebstan-
tive federal decision: a decision either to
continue with the action that followed prep-
arlﬁqnnfﬂ)eu‘igindEiSortbmodify
that action. In this case, a supplemental
EIS would consider the possible land use

Congress did not reenact the same language in

order to make a change.

5. A recent decision fram the District of Oregon
involving a challenge 0 an individual sale de-
inc. v. Bureau of Land AManagerenys, Civil No.
896016, (amended opinion and arder, May 23,
1989).
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alternatives of designating more or less
old-growth forest for “imtensive timber
management™ ox reserving it for spotted
owl babitat. A supplemental EIS would,
plaintiffs hope, result in 2 BLM decision to
modify its land use decisions. Those land
use decisions, however, were made in the
TMPs. The TMPs designate certain land
for “intensive timber management.” The
decigion to designate old-growth forest for
“intensive timber management” was made
with the imowledge that owl habitst would
be aacrificed in the clear cuts and conver-
sion to second-growth forest. That inten-
tional trade-off of owls for economic gain
was precisely the land use decision whieh is
being challenged by plaintiffs.

We hold that section 314 precludes this

" kind of claim.

There is a presamption in favor of judi-
cial review of administrative actions. See
Block v. ommunity Nutrition Inst., 467
US. 340, 350-51, 104 S.Ct. 2450, 2456-57,
81 LEd2d 270 (1984). It was that pre-
sumption which, in PAS /, required us to
remand in order for the district court to
apply the specific language of section 314
to plaintiffs’ claims, to determine if, in fact,
plaintiffs” claims rely solely on *“new infor-
mation” and whether they challenge the
plans or “particular activities.” The pre-
sumption in favor of review is overcome,
however, where there is “persuasive reason
to believe” that Congress intended to pre-
clude judicial review, Abboit Laboratories
w Gardner, 387 US. 136, 140, 87 SCt
1507, 1511, 18 1.Ed.2d 681 (1967), or a clear
statutory comrmand, Moapa Band of Pai-
ule Indiars v. Dep't of Interior, 747 F.2d
563, 565 (9th Cir.1984). Here, there exists
oot only persmasive evidence of congres-
sional intent, but an explicit statutory com-

Ph.lnuﬁlhnhndlmpleoppwmmtyto
putformdmaltemﬁuilmmﬁonof
section 314 which would give meaning to
the prohibition on challenges to the BLM
plans. They present arguments, addressed
above, explaining that the NEPA claim
does not challenge the plans. They do not,
however, provide any satisfactory explana-
tion of what exactly would be a challenge

to the plans under their interpretstion of
section 314. They present us wo akerna-
tive interpretation that would allow us to
give meaning to Congress” enactment, as is
our duty, and yet would allow their NEPA
claim to survive section 314. The district
coart correctly held that section 314 bars s JEL
the NEPA claim. e
Non-NEPA Claims :
Plaintiffs also claim violations of the Or
egon & California Lands Aet, 43 USC
§ 1181, the Federal Lands Policy and
Management Act, 43 US.C. § 1701 et
seq., and the Migratory Bird Treaty Act, 16
US.C. §§ 703 et seq. The district court
granted summary judgment to BLM on
each of these claims. These claims did ot
challenge the 1987 BLM decision not to
prepare a supplemental EIS addressing the
spotted owl Instead, plaintiffs’ complaint
charges that BLM violated the OCLA and
FLPMA by adopting a Forest Resonrces
Policy Statement (FRPS) in 1988 requiring
that all lands suitable for timber production
be managed for the maximum timber pro-
duction legally possible, and that destrue-
tion of old growth forest on BLM lands
kills spotted owls, constituting » “taking”
in violation of the MBTA. .
In PAS I, we found that even if these
daimsmuldbeeomtruedascha}lmgu_to
the plans, “fairly construed, the complaint
does not rely solely on new information.”
866 F.2d at 306. The OCLA and FLPMA
claims challenge 2 BLM pobicy adopted pri-
or to completion of many of the TMPs °
The MBTA claim challenges the destruc =S
tion of owl habitat pianned in the THPx &
Indeed, as discussed in BLM's 1987 Spottéd
OwanviromenhlAmt,achm
makes a region-wide decision, analyzed i %
the EIS, to trade owls for timber. Theg
predicted destruction of ow! habitat 2
ru:ﬂﬁngowlduﬂumnotuw-iﬂu?g
tion. It was precisely this reasoning Which see
allowed BLM to conclude that,no Suppie:
mental EIS would be required. : e Fee:
The district court held that “the APZ]
dmnotmridenhuhfora
{plaintiffs] to in i dect J
made over five years ago and wpod ¥
the BLM has ilted without *

ton.... [Phinﬁt_fs] failed to pursue

[their] claims under OCLA, FLPMA, and
the MBTA in a timely manner.” Portland
Audubon Socisty v. Lujan, 712 F Sapp. at
1484.

We have repeatedly cautioned against
application of the equitable doctrine of
laches to public interest environmental liti-
gation.

hchesmmtbehmtedlpunngb’ in en

vimmt;lmbuumolﬂinuﬂythe
plaintiff will not be the only victim of
alleged emvironmental damage. A less
grudging application of the doetrine

policy. | Farthermore, citizens have a

right to axsume that federal officials will

comply with applicable law and to rely an

that assamption.
Preservation Coalition, Inc. v. Pierce, 667
F.2d 851, 854 (9th Cir.1982) (citations omit-
ted). This approach has found ananimous
support in the other circuits.* The district
court failed to confront these precedents,
and the government fails to distinguish
them. All of the concerns expressed in
Preservation Coalition are present here,
The old growth forests plaintiffs seek to
protect would, if cut, take hundreds of
years 1o reproduce. The forests will be
enjoyed not principally by plaintiffs and
their members but by many generations of
the public, as well as by owls.

{3,4] When the district court has in-
voked taches, a reviewing court must deter-
mine whether the district court properly
found (a) lack of diligence by the party
2gainst whom the defense is asserted, and
(b) prejudice to the party asserting the
defense. Preservation Coalition, 667 F.2d
at 854; Coalition for Canyon Pressrva-
tion w. Bowers 632 P24 774, TI9 (8th
Cir.1980). Here, the distriet court did not
mkeanpeciﬁcﬁnﬁ-gofpﬂ.judimorpm-
vide any explanation of how it congidered
& Park County Resources Council v. United States

Dept of Agric, 817 F2d 609, 617 (10th Cir.1987);

Concerned Citizerns on 1-199 v Secresary of

Transp., 641 F2d 1, 7-8 (It Cir 1981); Save Our

Wetlands, Inc. v, United States Armty Corps of

Eng'rs, 549 F24 1021, 1026 (5th Cir.), cerr. de-

Mmus.m,us.o.lusu_m.zdu
1S77); City of Rochester v. United States Postal

-~

the government to have been prejadiced.
Other than noting that plaintiffs had not
brought court ehallenges under the OCLA,
FLPMA and MBTA until 1987, the district
court did not indicate that plaintiffs had
shown 2 lack of diligence.

The government argves that plaintiffs’
claims should have been presented earfier,
during the planning process that resulted
in the TMPs. Plaintiffs respond that while
the legal basis for their non-NEPA claims
may have been available sooner, the moti-
vation for this litigation came from the
later revelation that the northemn spotted
owl may be endangered. Soon after receiy-
ing predictions of the owl’s eventral demise
in 1985 and 1986, they asked BLM to reex-
aminé its planned destruction of owl hab-
itat. Following BLM’s refusal to prepare 2
supplemental EIS, they filed an admifistra-
tive challenge, raising the same non-NEPA
claims they mow pursue.

[5]1 An “indispensable element of lack
of diligence is knowledge, or reason to
Jkmow, of the legal right, assertion of which
is ‘delayed’.” City of Davis ». Coleman,
521 F.2d 661 (9th Cir.1975). As plaintiffs
argue, the first case of which we are aware
that acknowledges the right of citizens to
enforce the MBTA through the Administra-
tive Procedure Act was decided in 1987
Alaska Fish & Wildlifa Fed'n v. Dunile,
829 F.2d 933, 938 (9th Cir.1987), cevt. de
nied, — US. —, 108 SCt. 1290, 99
LEd2d 501 (1988). Plaintiffs cannot be
said to have lacked diligence in not pursu-
ing the MBTA eclaim earlier,

Even if plaintiffs had lacked diligence,
however, the government has not demon-

strated that it will suffer any prejudice if a
coart hears the merits of plantiffs’ non-
NEPA claims. This is not a ease where a
dam or nuclear power plant has already
been built, where a plaintiff has “sand
bagged” a defendant by bringing a late
challenge.

Serw, 541 F2d 967, 977 (24 Cir.1976), Minmeso-
ta Pub int Res v. Buiz 498 F2d 1314,
1324 (8th Cir.1974); Envtl. Deferse Fund v. Terr.
nesses Valiey Auth., 468 F.2d 1164, 1182-£3 (6th
Cir.1972);, Arfimgton Coalition o Tranmsp. w.
Voipe, 458 F.2d 1323, 1329-30 (4th Cir.), cert
denied, 469 US. 1000, 93 S.CL 312, 34 LEd 24
261 (1972).




BT iy

In this expedited appeal, we have not
mquada&brieh'ngnthemﬁhotphin-
tffs’ non-NEPA claims. We express no
opdnbnmﬂuemuiﬁ,onwhathamyoﬁm-
procedural defense may be available to de-
fendants and intervenors, or whether these
nminingdaimswmldjmitypmﬁminry
injunctive relief. We remand so that the
district court can consider these matters in
further proceedings.

We APFIRM sommary fudgment in fa-
vor of the government on the NEPA claim
and REVERSE and REMAND plaintiffs’
noo-NEPA claims. The injunction pending
:mdismtedonthedataoﬂheﬁﬁng
of this opinion.

No party to recover costs in this court.

#173 P8

o ;l'l-m

TEL NO: 12863437340

-
*

Sheri LIPSCOMB, By and Through her
next friend, Carolyn DeFEHR; Autumn
Scaif, and William Scalf, by ' and
through their next friend Gloria Self,
on behalf of themselves and all others
similarly situated, Plaintiffe-Appeil-
lants,

Y.

Dan SIMMONS, individually and in his
official capacity as Acting Director, De-
partment of Human Resources of the
State of Oregon; and Jess Armas, indi-
M&dhﬂ:oﬂiﬁdﬂpﬂdﬁu
Acting Assistant Director, Department
of Human Resources of the State of
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gon, Defendants-Appellees.

No. 87-4479.
United States Court of Appeals,
Ninth Carenit.
Argued and Submitted June 7, 1988.
Decided Sept. 7, 1989.

ID:SIERRA CLUB LEGAL NW

S6

AUG-16-'91 @8

Children in foster care brought action
challenging Oregon statutory scheme by
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whichfuherchi]&anlivingwﬂhnhﬁm
did not receive state funds, while children
Mgmmmamm.
ﬁeUuitedStlmDih'ictComfw‘dm
District of Oregan, Helen J. Frye, J., rep-
demdjudgnentfw&aumdchﬂdrenap
pealed. The Court of Appeals held that
State’s funding scheme violated substan-
tive due process. }

Reversed and remanded. ' 8

ol i B¢ 51 D

L. Constitutional Law =274(5) Bt
Constitutiona) right to sssociate with  ---
family members is protected by due pro- .0
cess clause of Fourteenth Amendment
US.CA. Const. Amend. 14. : 5

e T

2. Constitutional Law ¢=82(10) ¢

Fundamental right of children to live e
with close relatives axtended to situation in -
which children sought to Jive with their g &
aunt and uncle. -

3. Constitutional Law €=82(10) b

State burdens constitutional right to o
associate with family members when it =
adopts policies that prevent family mem- B 1
bers from living together. .

4. Constitutional Law ¢>274(5) e s
Infants €=226 : s
Social Security and Public Welfare

+=194.30 I

State of Oregon violated substantive
due process by denying foster care fonding™
to children living with close relatives while
providing such funding to children in foster
care with stranger; children had constite-
tionally protected liberty interest in be >

placed with fit relatives and state had of; 8

firmative obligation to assist them in axer 38

cising that liberty interest. ORS: 418-3

626(2); US.CA. ConstAmend. 14.

5. Infants &226

Byi‘emvingthﬂdmnfrmlhqir
ents’ custody, making them wards of
and placing them in foster care prog

state umu.m-.l relationship

LIPSCOMB BY AND THROUGH DeFEHR v. SIMMCNS 1243
Clia ns 894 F2d 1342 [%h Cis. 1999)

such children arid thereby assumed special
obligation to assist childres in evercising

Emily Simon and Mark Kramer, Simon
Kramer & Fithian-Barrett, Portland, Or.,
for plaintiffs-appellants.

Rives Kistler, Asst Atty. Gen., Salem,
Or., for defendants-appellees.

Appeal from the United States District
Goultfcran’Itrictomegan.

Before HUG, FLETCHER and
NELSON, Circuit Judges.

PER CURIAM-:

Oregon, like every other state, some-
times removes children from their parents®
custody because of abuse or neglect. The
State often places these children temporari-
ly in foster homes, either with relatives or
others. The state and federal governments
mﬁdefundatodatuyﬂtemstsotmring
for these children. The federal scheme,
Title IV-E of the Social Seenrity Act, 42
U.S.C. §§ 670-676 (1988), provides funds
for many foster children, without regard to
whether the people with whom the children
are placed are relatives. See Miller v
Youakim, 440 U.S. 125, 99 S.CL 957, 59
LEd.2d 194 (1979).

Cregon has a separate system for fund-
ing the foster care of children who are not
eligible under Title IV-E. The State as-
sists only children who are placed with
tutzrpa:entwhommtmhtsdmthm,
however. See Oregon Revised Code
(O.RC) 418625(2). Children who are
placed with relatives may qualify for feder-
al assistance through Aid to Dependent
Children. These payments are lower than
either the state or federal fostercare pay-
ments aad are unavailable o many chil-
dren.

The named appellants, Sheri Lipscomb
and Autumn and William Scalf, are three
children residing in Oregon. Sheri Lips-
eonbmﬂmfmmulﬁplelundiups. Al)
three children were taken by the State
from abusive and negligent parents and

mmm‘mmmwm

for them. Sheri’s aunt and uncle, who do
not have medical coverage or private medi-
cal assistance for Sheri, and who do not
receive state foster care myments or medi-
cal benefits on her behalf becanse they are
related to Sheri, are afraic that they will be
foreed to give Sheri up because of their
inability to pay for her medical bills. Au-
tuma and William Scalfs aunt and uncle,
who provided a foster heme for the chil-
dren.wemfmudtogjwupthschildren
because the State did not provide the chil-
dren with foster care assistance, and the
aoot and uncle were comerned that they
would be financially unasle to meet the
children’s needs. The State then placed the
Sealf children with unrelatd fostar parents
and now provides the chiliren with foster
care benefits and related nedical evverage.
The parties stipulate that Oregdh’s denial
of state foster care bensfits to children
who are also ineligible for Title TV-E bene-
fits in some cases has prevented families
from providing foster homes to related chii-
dren who are in the State's custody. The
parties also stipulate thai other children,
like Autamn and William Sealf, have had to
leave the homes of relatives who were act-
ing as foster parents becarse the relatives
befieved that they could mt properly pro-
vide for the children witwout assistance.
Some of these children hive been placed
with nonrelatives and others remain with-
out foster parents in the cire of the State.
Sheri Lipscomb and Autimn and William
Scalf sue on behalf of al needy and de-
pendent children who hav: been removed
from their homes by the State and placed
n foster care, and who huve been denied
state-funded foster care bmefits and medi-
<al assistance solely because they are relat.
ed to their foster parents. They challenge
as unconstitutionz] the Sate’s denial of
foster care funds to childen whose rela-
tives act as foster parens. The district
court granted summary judgment to the
defendants, finding that Cregon's statute
did not viclate the equal potection clause.
Plaintiffs timely appeal. We reverse.

Standard of Ruwiew

We review the propriely of summary
judgment de novo. See Blsu v. Del Monte
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8 WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
9 |
|
10 | SEATTLE AUDUBON SOCIETY, et al., )
)
1 (v Plaintiffs, )
)
12 V. )
) NO. C89-160WD
13 | F. DALE ROBERTSON, et al., )
)
14 Defendants. )
) CONSOLIDATED WITH
15 )
WASHINGTON CONTRACT LOGGERS )
16 || ASSOCIATION, et al., )
A~ ) NO. C89=-99(T)WD
Qe Plaintiffs, y
) ORDER ON MOTIONS FOR
18 V. ) SUMMARY JUDGMENT AND
) FOR DISMISSAL
19 || F. DALE ROBERTSON, et al., )
)
20 Defendants. )
)
21
22 I,
23 INTRODUCTION
24 The history of these cases, and of the earlier rulings made
25 | by this court and the court of appeals, is summarized in the Order
26 || on Motions Heard December 5, 1990 (Dk%: # 757). Sections.I and IT
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of that order, at pages 1~9, are incorporated by reference in this
introduction.

The December 18 order ruled that twelve fiscal year 1990
timber sales advertised by the Forest Service could not be awarded
because the agency had failed to comply with applicable laws. In
particular, the agency had failed to have in place "plans for
units of the national forest system" that "incorporate the stan-
dards and guidelines" required by 16 U.S.C. § 1604 (c), one of
which requires the agency to assure the viability of all native
vertebrate species, including the northern spotted owl. 16 U.S.cC.
§ 1604(g) and 36 C.F.C, § 219.19. The order enjoined the Forest
Service from awarding the sales "until such time as it shows
compliance with the environmental statutes;" Id. at 17. The
agency was given leave to argue a newly-raised contention that its
alleged compliance with the Endangered Species Act-("ESA"), 16
U.8.C, § 1531 et seq., would eliminate any duties in regard to the
owl under the NFMA. That argument has been made and is rejecteﬁ
in today's order. On February 15, 1991, the Forest Service
appealed to the court of appeals from the December 18 order. To
expedite matters, this court recommends that any arpeal from
today's order be consolidated with the appeal taken on February
15.

The following motions are now ready for decision:

1. The motion of plaintiffs Seattle Audubon Society, et al.
("SAS"), for summary judgment declaring that the proposal of |

defendants F, Dale Robertson, et al. T*Forast Service'"), to log

ORD ON MTNS FOR S/J
& FOR DISMISSAL ~ 2
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1 || northern spotted owl habitat without complying with certain

2 | statutes is contrary to law. The statutes claimed to be

3 || applicable are the National Forest Management Act ("NFMA"), 16

4l U.8.C. § 1600 et seq.; the National Environmental Policy Act

5|l ("NEPA"), 42 U.S.C. § 4321 et _seq.; and the Migratory Bird Treaty
6 Act ("MBTA"), 16 U.S.C. § 703 et S@g. BSAS seeks an injunction

7 || requiring the Forest Service to adopt standards and guidelines to
. 8 | insure the spotted owl's viability pursuant to NFMA: to prepare

9 | environmental impact statements pursuant to NEPA; and to obtain
10 | permits required by MBTA.

" 2. The Forest Service's cross-motion for summary judgment
12 | on essentially the same issues. This métion seeks a ruling that
13 || the notice published in the Federal Register on October 3, 1990,

14 | advising that the agency was vacating the December 1988 Record of

15 || Decision (“ROD") initially challenged herein, and stating that it
16 || would "éonduct timber management activities in a manner not

. 17 [ inconsistent with the Interagency Scientific Committee recommenda-
18 || tions," constituted lawful agency action., The Forest Service
19 | contends that action taken under the notice will not violate NFMA,
20 | NEPA, or MBTA, and seeks dismissal of SAS's claims to the con-
21 | trary. The agency seeks to vacate the order of December 18, 1990,
22 | supra, enjoining it from awarding twelve specified sales until it
23 || complied with the applicable environmental statutes.,
24 3, SAS's motion for summary judgment determining that the
25 || December 1988 ROD violates the environmental statutes, and the

26 || Forest Service's cross-motions assert;ng that no case or

on ORD ON MINS FOR S/J
(Rev.8/82) & FOR DISMISSAL =- 3
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controversy on that subject exists because the ROD has been with-

drawn, and seeking dismissal of S8AS's claims involving the ROD on
that basis,

4. The Forest Service's motion to dismiss the complaint of
plaintiffs Washington Contract Loggers Association, et al.
("WCLA") , because that complaint challenged only the now-withdrawn
ROD and no case or controversy now exists,

S SAS's motion for summary judgment under NFMA, NEPA, and
MBTA as to five sales that were enjoined earlier under the tem-
porary standards set by Congress for fiscal year 1990, or were
withdrawn by the Forest Service after a challenge was filed, and

are not currently proposed. The temporary standards are found in

Appropriations Act for Fiscal Year 1990, Pub. L. No. 101-121,

§ 318, 103 Stat. 701, 745-50 (1989) ("section 318%). The Forest
Service seeks a ruling that the question as to the five sales is
moot.

Following oral argument on these motions on January 17, 1991,
the parties were granted leave to file additional materials, and
the record was completed with supplemental filings on February 11,
1991.

On February 26, 1991, the Honorable Thomas S8, Zilly of this
court ruled, in a separate case, that the United States Fish and
Wildlife Service ("FWs") has acted contrary to law in failing to
designate critical habitat for the northern spotted owl as a

threatened species under the ESA. OrQ3r Granting Plaintiffs'

ORD ON MTNS FOR S/J
& FOR DISMISSAL - 4
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1 Motion for Summary Judgment and Motion to Compel Designation of

2 | critical Habitat, Northern Spotted Owl (Strix Occidentalis
3l caurina), et al,, v. Iujan, et al, (No. C88-573Z W.D. Wash.) (Feb.

41 26, 1991) (Dkt. # 126). The court in that case ordered the FWS to

5 file by March 15, 1991, a written plan for completing its critical
6 || habitat review, and to Publish its proposed plan within forty-

7| five days thereafter. Id. at 20.

.’ 8 IX.

9 STANDARD OF REVIEW
10 There are no genuine issues of material fact for trial as to

1 I the motions listed above, and they may be decided on summary

2 judgment. Fed. R. Civ. P. 56.

13 The court in reviewing a challenged administrative action
14 || determines whether the action is arbitrary, capricious, an abuse

15 | of discretion, or otherwise not in accordance with law, or was

16 | taken without observance of procedures required by law. Friends

. 7 | of Endangered Species v. Jantgzen, 760 F.2d 976, 980-81 (9th Cir.

18 1 1985); 5 U.S.C. § 706. The standard is narrow and presumes the

9 | agency action is valid, Ethyl Corp, v, EPA, 541 F.2d 1, 34 (D.C.

20 | cir.), cert. denied, 426 U.S. 941 (1976) , but does not shield

21 || agency action from a "thorough, probing, in-depth review."

21 ¢i res x v , 401 U.S. 402, 415
23 || (1971).
24 The focal point for judicial review is the administrative

25 | record in existence, not a new record made initially in the

26 | reviewing court. Asarco, Inc. v. EPA, 616 F.2d 1153, 1159 (9th

AO 72 ORD ON MTNS FOR S/J
(Rev.8/82) & FOR DISMISSAL = 5




AD 72
(Rev.8/82)

10

1

12

13
14
15
16
17
18
19
20
21
22
23
24
25

26

AUG-16-'91 @9:085 ID:SIERRA CLUB LEGAL NW  TEL NO:12063437340

@, _ @

Cir. 1980)., The court may, however, consider evidence outside the
administrative record for certain limited purposes, e.g., to

explain the agency's action or to determine whether its course of

inquiry was insufficient or inadequate. Love V. Thomas, 858 F.2d

1347, 1356 (9th Cir. 1988), cert, denied, 490 U.S. 1035 (1989);
Animal Defense Counsel v. Hodel, 840 F.2d 1432, 1436 (9th Cir.
1988).

III.

THE FOREST BERVICE'S DUTIES UNDER NFMA ARE
(o] ED TO ECIES LIST UND ES

A. Statement of the Issue

The amended court of appeals decision of Octoker 30, 1990,
made clear that the general environmental statutes continue to
apply to the Forest Service in its planning and awarding of timber
sales in the national forests. Seattle Audubon Soc'y v,
Robertson, 914 F.2d 1311 (9th Cir. 1990) . Congress may amend
those statutes, but it failed to do so when it adopted section 318
as a temporary measure. The requirements of section 318 are in
addition to those already in existence. Id., at 1316. In the
present motions the Forest Service arqgues that its duties under
NFMA and NEPA, insofar as they involve the spotted owl, are
cancelled by another statute. In this instance the agency relies
on EPA. The notice published by the Forest Service in the Federal
Register on October 3, 1990, stated in part:

On April 2, 1990, the Interagency Scientific
Committee released its findings and recommendations in a

report entitled "A Conservation Strategy for the
Northern Spotted Owl." On June 22, 1990, the Fish and

ORD ON MTNS FOR §/J
& FOR DISMISSAL - 6




I = AUG-16-’91 @9:085 ID:SIERRA CLUB LEGAL NW TEL NO:12063437348 H175_POE e

AQ 72
(Rev 8/82)

12

13
14
15
16
17
18
19
20
21
22
23
24
25

28

- L Vo
o

Wildlife Service listed the northern spotted owl under
the Endangered Species Act as threatened throughout its
range, 55 FR 26114,
* ok %

Listing of a species under the Endangered Species
Act constitutes a determination by the Fish and wildlife
Service that the species is in danger of extinction and
therefore does not have a viable population, as defined
at 36 CFR 219.19, in the area in which it is listed. As
a consequence of the listing of the northern spotted
owl, the Forest Service's regulatory authority for
planning and management of the habitat of the northern
spotted owl is superseded by the requirements of the
Endangered Species Act, . . .

Taking consideration of the statutory requirements
and scientific analysis referenced above, the 1988
Record of Decision, and all direction therein, is
vacated. The SOHAs established in compliance with the
Record of Decision direction are, therefore, also
vacated, as well as any previous decisions concerning
management of spotted owl habitat. As a result, all
final Forest Plans are therefore amended to incorporate
this vacation and return the SOHAs established in
compliance with the 1988 Record of Decision to the land
classifications of the adjacent lands as established in
the respective final Forest Plans, Pending enactment of
new legislation, any applicable action by the Endangered
Species Committee, adoption of a recovery plan by the
Fish and Wildlife Service, or the results of further
biological consultation between the Forest Service and
the Fish and Wildlife Service, the Forest Service will
conduct timber management activities in a manner not
inconsistent with the Interagency Scientific Committee
recommendations, which are more than sufficient to
assure compliance with the Endangered Species Act during
this interim period.

55 Fed. Reg. 40412, 40413.

The Forest Service argues that this notice commits it to
comply with EPA, and that EPA, once a species is listed, relieves
it of its duties under NFMA and other statutes. BSAS argues that
the Forest Service's duties under the statutes are concurrent, and
that the agency has failed to meet its obligations under NFMA ang
NEPA as to timber sales proposed in accordance with the notice,

.“

ORD ON MTNS FOR S/J
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11 e. Discussion

2 The Forest Service's argument that its duties under EPA

3 |l displace those imposed upon it by NFMA and NEPA is refuted by the
4 | statutes themselves and the agency's own established practices in
S || applying them.

6 ESA provides "a program for the conservation < e

7 || endangered species and threatened species." 16 U.s.C. § 1531 (b).
. 8 | The program is activated when FWS lists a species of wildlife as
9 || endangered or threatened. An endangered species is one "which is
101 in danger of extinction throughout all or a significant portion of
M| its range.. . . ." 16 U.8.C. § 1532(6). A threatened species is
12 | one "which is likely to become an endangered species within the
18 | foreseeable future throughout all or a significant portion of its

14 | range." Id. § 1532(20).

15 ESA requires each federal agency to
16 insure that any action authorized, funded, or carried
out [by it] is not likely to jeopardize the continued
17 existence of any endangered species or threatened
. species or result in the destruction or modification of
18 habitat of such species . , ., .

194 Id, § 1536(a)(2). If an agency proposes an action that may affect
20 | an endangered or threatened species it must, before proceeding

21 | further, consult with FWS. Id. § 1536(a), (b). Once the agency
22 || has initiated consultation, it may not make "any irreversible or
23 || irretrievable commitment of resources . . . which has the effect
24 | of foreclosing the formulation or implementation of any reasonable
25 | and prudent alternative measures ., . . .M Id, § 1536(d).

26

A0 72 ORD ON MTNS FOR S§/J
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1 The result of the consultation is a "biological opinion" from

2 | FWS -- a document which advises whether the Proposal complies with
Id. § 1536(b) (3), (4).

4 | decide if the proposed action jeopardizes the species' continued

3 || ESA. In the biological opinion, FWS must
° || existence or adversely modifies or destroys critical habitat. Id.
61 § 1536(b) (3)(A). If it does, the opinion must recommend prudent
7! and reasonable alternatives to avoid those consequences. Id.
The Forest Service argues that it is complying with the ESA
9|l as to the spotted owl. The argument was advanced before the

10 February 26, 1991, ruling in No. C88-573Z, where the court held:

11 .Upon the record presented, this Court finds the

| (Fish and Wildlife] Service has failed to discharge its
12 obligations under the Endangered Species Act and its own
administrative regulations. Specifically, the Service

AD 72
(Rev.8/82)

18

14

acting on behalf of the Secre
abused its discretion when it
nate critical habitat concurre
the northern spotted owl, or t

tary of the Interior,

determined not to desig-
ntly with the listing of
0 explain any basis for

15 concluding that the critical habitat was not deter-
minable, These actions were arbitrary and capricious,

16 and contrary to law., 5 U.S.C. § 706.

. 17 | Order Granting Plaintiffs' Motion for Summary Judgment at 19,
18 n Spotted owl rix entalis Cauri e
19 | Lujan, et al. (No., C88-573Z W.D. Wash.) (Feb. 26, 1991) (Dkt.
20| # 126).,
21 In view of that ruling, the Forest Service is arguing, in
22 | effect, that its duties are discharged by complying with the
23 || directives of another agency which itself is failing to meet its
24 || statutory duty. But the argument that NFMA and NEPA cease to
25 | apply once a species has been listed cannot be sustained in any
2 | event.

®.
~
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NFMA, passed three years after ESA, directs the Secretary of
Agriculture to promulgate regulations to provide for diversity of
plant and animal communities in order to meet overall multiple-
use objectives. 16 U.S.C. § 1604(g) (3) (B). To that end, a
regional guide is required for each administratively designated
Forest Service region to provide standards and guidelines for
forest planning. 36 C.F.R. 219.8(a). Regional foresters
establish policy and approve all forest plans in their regions.
Id. § 219.10(a), Forest supervisors prepare and implement forest
plans., Id. § 219.10(a)(2). A minimum requirement is that

[£f)ish and wildlife shall be managed to maintain viable

populations of existing native and desired non-native

vertebrate species in the planning area.
§§ 219.13, 219.19. A viable population is "one which has the
estimated numbers and distributiop of reproductive individuals to
insure its continued existence is well distributed in the planning
area." Id. § 219.19. To insure viability, habitat must be
provided to support at least a minimum number of reproductive
individuals, 14,

The duty to maintain viable populations of existing
vertebrate species requires planning for the entire biological
community -- not for one species alone. It is distinct from the
duty, under the ESA, to save a listed species from extinction.

Under NFMA, species whose population changes are believed to
reflect the impact of logging and other activities, and to measure
wildlife viability, are selected as "indicator species." Id, § ‘

219.19(a) (1). The northern spotted owl is an indicator species,
®.

ORD ON MTNS FOR §/J
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1 The Forest Service argues that while NFMA requires it to

2 || "maintain viable populations," ESA's purpose is to return

3 | threatened or endangered species to the point where their popula-
4|l tions are viable. The agency thus contends that NFMA applies only
5 || to non-viable species, and that once a species becomes threatened
6 | or endangered ESA alone defines the Forest Service's duties.

7 However, NFMA was enacted three years later than ESA, and
nothing in its language or legislative history suggests that

9 || Congress intended to exclude endangered or threatened species from

10 | NFMA's procedural and substantive requirements. The regulations

11| under NFMA explicitly address endangered and threatened species.
12 | They do not suggest that ESA alone govafns, or imply any conflict
13 | between the two statutes.

14 The record shows that the Forest Service has understood at
15 |l all times that NFMA continues to apply after a species is listed

16 || under ESA. The regulations under NFMA impose the following

.’ 7 | requirement, among others, on management planners:

18 Habitat determined to be critical for threatened
and_endangered species shall be identified, and measures

19 shall be prescribed to prevent the destruction or
adverse modification of such habitat., Objectives shall

20 be determined for threatened and endangered species that
shall provide for, where possible, their removal from

21 listing as threatened and endangered species through
appropriate conservation measures, including the desig-

22 nation of special areas to meet the protection and

management needs of such species.
23

24 | Id. § 219.19(a)(7) (emphasis added).
25 An illustration of the agency's recognition that NFMA and ESA

26 | apply concurrently is provided by itg recent decision to proceed

Aol ORD ON MTNS FOR S/J
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with the Erika timber sale in the Gifford Pinchot National Forest.
The relevant documents were signed in December 1990 and January
1991. The decision notice states that the Erika sale is "not
inconsistent with the Interagency Scientific Committee's recommen-
dations" although "suitable spotted owl habitat will be harvested
in this project." The finding of no significant impact states
that the spotted owl "will be protected according to current
guidelines," although none are identified beyond the Federal
Register notice. The environmental assessment analyzes the
spotted owl both as a threatened species and a management
indicator .species, and notes that "one forest objective is to
maintain viable populations of these [indicator] species." See
Declaration of Todd D. True in Support of SAS' Motion for Leave to
File Supplemental Exhibit, Exh. A (Feb. 4, 1991) (Dkt. # 811).
These documents plainly recognize both that ESA and NFMA apply to
the Forest Service's management of the spotted owl,

Similarly, in the Land and Resource Management Plan for the
National Forests of Mississippi the agency designates the red-
cockaded woodpecker, a federally listed endangered species under
ESA, see 50 C.F.R. § 1711(h), as a management indicator species
under NFMA pursuant to section 219.19. See Declaration of
Richard A. Stahl, Ex. D (Nov. 29, 1990) (Dkt. # 734).

The Forest Service Manual provides, in the section on "Wild-
life, Fish and Sensitive Plant Habitat Management":

Incorporate consideration of wildlife, fish, and sensi-

tive plant resources in forest plans as required by the
National Forest Management Act, implementing regulations

€

at 36 CFR 219, and direction at FSM 1920, Specifically:
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4. Determine habitat and management requirements
for the recovery of threatened, endangered, and sensi-

tive species.
5. Develop minimum management requirements for the
maintenance of viable populations.
Forest Service Manual 2600, § 2621.1(4)(5) (U.S.D.A. Forest
Service June 1, 1990) (emphasis added) (Dkt. # 812, Exh. B).

The Forest Services argues that its own interpretation of the

statute should govern. See Pyramid Lake Paiute Tribe v, United
States Dep't of Navy, 898 F.2d 1410, 1414 (9th Cir. 1990).

However, an agency cannot exempt itself from duties plainly
imposed by, law; it cannot decide that only one of two statutes
governs its activities when the laws thémselves, and the
implementing regulations, clearly show that both apply. See
Quinivan v. Sullivan, 916 F.2d 524, 526-27 (9th Cir. 1990),
Moreover, if agency interpretation is determined by agency
practice rather than by an argument raised in court, it is clear
that the Forest Service has understood at all times that its
duties under NFMA and EPA are concurrent.

The listing of the northern spotted owl as a threatened
species did not relieve the Forest Service of its obligations
under NFMA or NEPA.

IV.
THE FOREST SBERVICE'S NOTICE WITHDRAWING THE
1988 RECORD OF DECISION DOES NOT CONSTITUTE
COMPLIANCE WITH THE NFMA'S PROCEDURAL REQUIREMENTS

The Forest Service contends that the Federal Register notice

vacating the ROD, stating that the agency would act in a manner
S
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1|l not inconsistent with the ISC recommendations, and announcing that
2 | the agency's regulatory authority for the planning and management
3 | of spotted owl habitat is superseded by the ESA, is lawful agency
4 || action. This argument depends, first, on the proposition that the
5 || Forest Service is bound by the notice to conform to the ISC

6| report. The Forest Service has argued to this court:

7 Significantly, the Federal Register notice has the
. same legal consequence as a regional guide., The
8 requirement to comply with the ISC's strategy is man-
aatory . o« .«
9 The upshot is that while the notice adopted the
ISC's strategy in a different way than contemplated by
10 the regulations under NFMA, the notice still binds the

agency in the same manner as a regional guide.
11

12 | Reply Memorandum in Support of Defendants' Motion for Summary

18 || Judgment at 5 (Jan. 15, 1991) (Dkt. # 786) .

14 However, the Forest Service has argued the opposite in the

15 | Eastern District of California. 1In opposing a motion for a

16 | preliminary injunction in Northcoast Environmental Center, et al.,
. 17 | ¥._ Paul Barker, et al., No, $-90-1250-EJG, it told the court:

18 Plaintiffs allege that the Forest Service is now bound
by the ISC conservation strategy. In making this argu-

19 ment, plaintiffs take the language out of context and
completely ignore the major thrust of the announcement .

2 * k%

21 Plaintiffs' sole theory for relief, that the ISC conser-
vation strategy has now become a part of the Forest

22 Service regional guide pursuant to 36 C.F.R.
219.4(b) (2), is expressly repudiated by the very

23 language of the notice of decision itself.

24 || Northcoast Environmental Center, et al,, v. Paul Barker, et al,

25 | (5=90-1250-EJG E.D. Ca. 1990) (Dkt. # 822).
26
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1 Counsel for the Forest Service in the Present case did not
2 | represent the agency in the Northcoast case.

3 The agency has tried to mitigate this conflict by submitting

4 Il a memorandum from its deputy chief to a regional forester express-

5 | ing "concerns about the manner in which you are proceeding" in

6 | Northeoast, and stating:

7 (OJur position as reflected in all legal filings should
be that the Forest Service is bound by the direction in
® - the October 3, 1990, Federal Register notice, and that
all timber management activities must comply with the
9 ISC recommendations.

10 || sAs's Supplemental Memorandum Re Forest Service Documents Sub-

| mitted at Oral Argument on January 17, 1991, Exh. B (Jan. 25,

12|l 1991) (Dkt. # 800). '

13 However, a statement by one agency executive to another as to

14 | what should be expressed in legal filings does not amount to a

15 | legal commitment that binds the agency. At best, the Forest
16 || Service's expressed views reflect a split of opinion in its ranks
17 | over whether it has bound itself to follow the ISC recommenda-
. 18 | tions.
19 The basic question, however, is whether the Forest Service's
20 | expressed commitment to award further sales in a manner "not
21 | inconsistent with" those recommendations could in any event be
22 | held a lawful substitute for the procedural steps required by
23 | NFMA,
24 NFMA requires the Forest Service to develop regulations
25 | specifying guidelines for land management plans in order to
26 | provide for diversity of plant and animal communities. 16 U.85¢,

&
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T § 1604(g) (1), (3)(B). The regulations require each region to

2 | develop a regional guide. 36 C.F.R. 219.8(a). The regional

3 | guides must contain standards and guidelines for forest planning,
41 1d.

5 The process for adopting the regional guides is spelled out
6| in detail in the regulations. Draft and final environmental

7|l impact statements must be brepared for the proposed standards and

. 8 |l guidelines. Id. § 219.08(c). Public participation in the process
9 [ is mandated. Id.: see also 16 U.s.cC. § 1604(d) ("The Secretary

10}l shall provide for public participation in the development, review,

1 || and revision of land management plans . . . ,"). The Forest

12 | Service Chief's approval or disapproval of the proposed guide must |

13 || be publicly documented. 36 C.F.R., § 219.08(d).
14 Once adopted, the regional guide may be amended. If the
15 | proposed amendment would result in a significant change in the

16 || guide, the procedures required for developing the guide must again

. 17 | be followed to amend it. Id. § 219.08(f). Similar procedures are
18 | mandated at the forest planning level. See id. § 219.10.
19 The Forest Service argues that the notice adopting the ISC
20 | recommendations is "a set of guidelines and standards" with the
21 || "same legal consequences as a regional guide."
22 The difficulty with this argument ~=- aside from the agency's
23 | ambjvalence over whether it has bound itself ~- is that it assumes
24 | an administrative agency has the power to omit procedures required
25 | by law when it believes they would be unnecessary or inconvenient.,

26 ®.
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1 NFMA mandates a thorough process with participation by th
2 || public, the government, and the scientific community. The aim is
3 | to ensure both an informed public and an informed agency. See 36
4 C.F.R. § 210.6(a)(1), (2). The Forest Service here did not follow

S | any of the procedures required before publishing the notice and

6 | announcing that it would act "not inconsistently" with the ISC
7 || report.

. 8 The ISC report is widely regarded as thorough, careful, and
9 || scientifically credible. But an agency cannot substitute its
10 | announced intention to follow a report -- even a prestigious one
11 |} == for the procedures required by law.
12 j Nor can the statutory requirements be ignored because some
13 | conservation organizations urged the Forest Service last year to
14 | adopt the ISC recommendations. It does not appear that they urged

15 || adoption without public hearing or comment. Their statements tend

16 | to show they believed still more should be done. For example, in
17 | a letter to the Secretaries of Agriculture and Interior, nine

. 18 | environmental groups wrote that the "ISC strategy cannot withstaind
19 | any further balancing or compromise. It should, in fact, be
20 strengthenéd, not weakened . . . ." Declaration of Allan Brock in
21 | Support of Defendants' Motion for Summary Judgment, Exh. M
22 | (Dec. 5, 1990) (Dkt., # 740). 1In a separate letter to the Secre~-

23 || tary of Agriculture, the National Audubon Society stated:

24 [T)he ISC recommendations represent far less than the
optimal approach to protecting the species, as these
25 recommendations were skewed by economic and political
. considerations. The ISC plan, therefore, involves
26 sizable risk that a viable population of owls will not
be maintained. ..
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But in any event neither the authors of such letters nor the
Forest Service had the power to waive, in behalf of other organi-
zations or the public, the procedures mandated by law.

The impetus to amend the 1988 ROD came from section 318.
That statute directed the agency to review and revise the ROD, and
in doing so to consider any new information, ineluding the ISC
report. The review, and any changes to the ROD, were to be com-
pleted and in effect by September 30, 1990. Section 318 did not
change the hearing and impact statement procedures required by
NFMA to make such an amendment. The Forest Service argues that
where a statute imposes a deadline an impact statement is not
required if the agency cannot prepare it within the time set for
the decision. F1 id v ni ivers Ass'n
of Ok,, 426 U.S. 776, 788 (1976) . The law, however, is that the
agency must comply to the fullest extent possible; the provision
may not be used as a means of avoiding compliance with the direc-
tives of NEPA. Id, Here, the Forest Service has not shown that
it could not have completed the EIS by, or at least close to, the
appointed time. Most importantly, it has offered no reason why
the process was never even begun. At a minimum the process could
have been well along by the date set by Congress for completion.
The agency had no basis for failing even to attempt compliance

with the statutes.
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1 v.
2 THE NEPA EMENTS ARE ADOPTED BY NF
3 In amending a regional guide in any significan:t way, the
4 || Forest Service is required by NFMA to follow NEPA procedures:
5 If the change resulting from the proposed amendment is
determined to be significant, the Regional Forester
6 shall follow the same procedure for amendment as that
required for development and approval of a regional
7 guide.
* %k %
8 A regional guide shall be developed for each
administratively designated Forest Service region. . .
9 Regional guides shall provide standards and guidelines
for addressing major issues and management concerns
10 which need to be considered at the regional level to
facilitate forest planning.
1 | X k%
‘ d inal environmental impact statement
12 ha or the proposed standards and quide-
' i de according to NE
1% procedures.
14 | 36 C.F.R. § 219.8(f), (a), (c) (emphasis added).
15 The published notice withdrawing the 1988 ROD, stating that
16 | the Forest Service would proceed not inconsistently with the ISC
17 | report, and amending the forest plans accordingly, plainly
18 | amounted to a "significant" proposed amendment. Therefore, draft
19 | and final environmental impact statements were required. Since
20 | this requirement is contained in NFMA itself, it is not necessary
21 | to decide whether NEPA would be applicable but for the NFMA adop-~
22 | tion of the same procedures, See 16 U.S.C. § 1604 (g)(1).
23 VI.
24 A DOES8_NO PLY
25 MBTA makes it illegal to "pursue, hunt, take capture, kill,
26 | attempt to take, capture, or kill . . ." any migratory bird or
.(\
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11 "any part, nest, or egg of any such bird" by any means or in any

2 || manner, 16 U,$,C. § 703, except as may be permitted by a valid

3 | permit issued pursuant to requlations, 50 C,F.R. 21.11. The

4 || northern spotted owl is a migratory bird as defined by the regula-

5| tions. 50 C.F.R. 10.13.

6 Whether the Forest Service's timber management plan, or

7 || timber sales fashioned pursuant to it, violate MBTA depends on the
. 8 | interpretation of "taking." Under the regulations promulgated

9 | pursuant to MBTA, to "take" is to "pursue, hunt, shoot, wound,

0 || kill, trap, capture, or collect," or to attempt any such act. 50

M} C.F.R., § 10.12. Under ESA, to "take" is to "harass, harm, pursue,

12 | hunt, shoot, wound, kill, trap, capture, or collect, or to attempt

13|l to engage in any such conduct." 16 U.S.C. § 1532(19). "Harm"

14 || under ESA means

15 an act which actualli kills or injures wildlife. Such
act may include significant habitat modification or
16 degradation where it actually kills or injures wildlife
by significantly impairing essential behavior patterns,
. 17 including breeding, feeding or sheltering.
18| 50 C.F.R. § 17.3.
19 SAS asks the court to engraft ESA's broader definition of a

20 | "taking" onto MBTA. It relies upon a Supreme Court case declaring

21 | protection of migratory birds to be a "national interest of very

22 | nearly the first magnitude," gtate of Missouri v. Holland, 252

23 | U.8. 416 (1920), and another stating that ESA sheds light upon

24 | similar terms in MBTA, Andrus v, Allard, 444 U.S. 51, 62 (1979),
25 But the differences between a "taking" under ESA and MBTA are

26 | distinct and purposeful. ESA, enacted in 1973, included "harass"

@
~
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1| and "harm" in the definition. Pub. L. 93-205, § 3, 87 Stat. 885.
2 || Congress amended MBTA the following year, and did not modify its
3 || prohibitions to include "harm." Pub. L. 93-300, § 1, 88 stat.
41 190. It is the "harm" part of the definition that makes "gig=-
5 | nificant habitat modification or degradation" illegal. The court
6 || cannot do what Congress, and the Department of Interior, did not
7| do. The statute and regulations intended to preserve an en-

‘ 8 | dangered or threatened species differ from those adopted pursuant
9| to international treaties. This is illustrated by the exception,
10} from the prohibition on taking migratory birds, for the regulated
111 hunting of migratory game birds. See 50 C.F.R., Part 20.

12 SAS points out that the taking of ﬁiqratory birds is

13 )| prohibited "at any time, by any means or in any manner," 16 U.S.C.
4 | § 703, But the cases regarding MBTA violations do not support the

15 | kind of application urged here. See, e.g., United States v. FMC
16 | Corp., 572 F.2d 902 (2nd Cir. 1978) (killing of migratory birds by

17 || dumping wastewater); United States v. Corbin Farm Serv., 444 F,
w 18 § Supp. 510 (E.D. Ca.), aff'd on other grounds, 578 F.2d 259 (9th

19 | Cir. 1978) (deaths of birds resulting from misapplication of

20 | pesticides).

21 The parties disagree as to whether a private party may obtain
22 {| judicial review of agency .action challenged as violative of MBTA
23 | in the first place. While the answer is not entirely clear, the
24 | court concludes that, in a proper case, jurisdiction would exist

25 | under MBTA, APA (5 U.S.C. § 702), and 28 U.§.C. § 1331, See

26 | Merrell v. Thomas, 807 F.2d 776, 782 n.3 (9th Cir.), cert, denied,
.‘\
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484 U.S. 848 (1987). But the challenge brought here cannot
succeed because the Forest Service's action in awarding timber
sales would not involve a "taking" of migratory birds within the

meaning of MBTA.

VII.

THE QUESTION WHETHER THE 1988 ROD VIOLATED NFMA
AND NEPA I8 MOOT IN VIEW OF THE AGENCY'S WITHDRAWAL OF IT

The Forest Service's notice published at 55 Fed. Reg. 40412

withdrew the December 1988 ROD in its entirety. Nothing has been
substituted in its place. The agency has not adopted a new or
amended ROD.

SAS has moved nevertheless for summary judgment that the
discarded ROD is in violation of the environmental statutes. It
must be kept clearly in mind that the motion is addressed to the
ROD as an administrative measure. The same standards, modified to
increase the size of protected areas, were adopted by Congress as
to fiscal year 1990 sales in section 318: "All other standards
and guidelines contained in the Chief's Record of Decision are |
adopted." Section 318(b)(3). That enactment of ROD standards as
temporary statutory law is not challenged by SAS's motion. SAS
argues, however, that with the expiration of section 318 the ROD
must now be tested for legality under the general environmental
statutes,

The Forest Service has agreed that, if the question were
reached on the merits, the answer would have to be that the ROD
fails to comply with applicable law. There is now no dispute that

e
~
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1 || the ROD would fail to maintain a viable population of northern
2 || spotted owls, The agency argues, however, that the question
3 | should not be reached because no case or controversy exists, the
4 || ROD having been withdrawn.
5 On this point the Forest Service is correct. Under Article
6| IIT of the constitution the courts are "to decide actual con-
7|l troversies . . . and not to give opinions upon . . . abstract
8 || propositions." Mills v. Green, 159 U.S. 651, 653 (1895)., If the
9 || question to be adjudicated is mooted by later developments, no
10 | justiciable controversy is presented. V. Co » 392 U.S8.
111 83, 95 (1968). Here the ROD has been withdrawn in its entirety by
12 |l the Forest Service, and as matters now stand it cannot and will
'3l not be a basis for agency action. Accordingly, the question
14 | whether the discarded ROD would violate environmental statutes is
15 | academic; it need not and should not be decided. See Racine v,
16 | United States, 858 F.2d 506 (9th Cir. 1988).
17 VIII.
18 DISMISSAL OF WCLA'S COMPLAINT
19 WCIA in its complaint has challenged the 1988 ROD as unlaw-
20 | ful, but has not sought relief based on other Forest Service
21 | action. The Forest Service now moves for dismissal on the ground
22 | that no case or controversy exists in view of the withdrawal of
23 | the ROD. WCLA has not opposed the motion. The motion is granted
24 I and WCIA's complaint is dismissed without prejudice. The briefs
25 | and arguments of WCLA's counsel have been valuable throughout thié
26
L2
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litigation. As to any future issues in the case, amicus curiae
briefs from counsel may be filed.
IX,

878" 0 8 R_ENJOINED OR WITHDRAWN

SAS has moved for summary judgment under NFMA, NEPA, and MBTA
as to five timber sales that were enjoined earlier under section
318, or were withdrawn by the Forest Service, and are not current-
ly proposed. The Forest Service has responded that the question
is moot. The sales involved are the Garden, Nita, and South Nita
sales (enjoined), and the First and Last sales (withdrawn after a
challenge was filed). Nothing in the record suggests that the
Forest Service plans to go forward with these sales. There is
accordingly no case or controversy as to them. SAS's motion is
denied without prejudice to its renewal should the Forest Service
advertise or otherwise proceed with any of these five sales.

X.
SUMMARY OF RULINGS

The rulings now made may be summarized as follows:

1s The motion of SAS for summary judgment declaring unlaw-
ful the Forest Service's proposal to log northérn spotted owl
habitat without complying with NFMA is granted. The agency's
failure to date to comply, or begin compliance, with NFMA require-
ments is arbitrary and capricious, and not in accordance with law.
The same motion in regard to NEPA is moot since NFMA directs that
the NEPA procedures be followed. The motion in regard to MBTA is.

denied since that statute is inapplicable. The Forest Service's
.
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cross-motions on the same subjects are denied in part and granted
in part accordingly.

2 SAS's motion for summary judgment determining that the
December 1988 ROD violates the environmental statutes is denied
because the ROD has been withdrawn., The Forest Service's cross-
motion for a determination that no case or controversy exists is
granted, and SAS's claims seeking relief as to the now=discarded
ROD are dismissed without prejudice.

3.4 The Forest Service's motion to dismiss WCLA's complaint,
on the ground that no case or controversy presently exists, is
granted, and that complaint is dismissed without prejudice.

4. SAS's motion for summary judgﬁent as to five sales that
were enjoined earlier under section 318, or were withdrawn by the
Forest Service, and are not currently proposed, is denied without
prejudice because no case or controversy is now presented.

XI.
EARIN B _TO INJUNCTIVE RELIEF

Oral argument as to what injunctive relief, if any, should be
ordered in light of the foregoing rulings, and as to whether any
basis exists to amend the December 18, 1990, order enjoining the
award of twelve timber sales, will be held at 8:00 a.m. on
March 12, 1991. Counsel should plan on having twenty minutes per
side. Counsel from outside the district, or who cannot be
present, may take part by telephone. No additional briefs are to

be filed in advance of the hearing.
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Dated: March 7, 1991.

The clerk is directed to send copies of this order to all

William L. Dwyer

United States District Judga
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Order on Motions for Summary Judgment and for Dismissal (Mar. 7,
1991) (Dkt. # 824). On the basis of that oxder plaintiffs Seattle
Audubon Society, et al. (collectively "SAS") have moved for a
permanent injunc;ion prohibiting the sale of logging rights in
additional spotted owl habitat areas until the Forest Service
complies with NFMA and its regulations by adopting standards and
guidelines to assure that a viable population of the species is
maintained in the forests. The Forest Service proposes a different
injunction, one that would permit, in the interim, additional sales
in owl habitat if they are consistent with the recommendations of
the Report of the Interagency Scientific Committee to Address the
Conservation of the Northern Spotted Oowl ("ISC Report") issued in
April 1990. Intervenors Washington Contract Loggers Association,
et al. (collectively "WCLA") support the Forest Sexvice's proposal.
The two sides agree that the court should set a date for the Forest
Service to adopt a plan to assure the owl's viability.

The court granted WCIA's re@gest for an evidentiary hearing on
thelscope of injunctive relief, and all parties' request for pre-~
hearing discovery. See Charlton v. Estate of Charlton, 841 F,2d
988, 989 (9th Cir. 1988): An order issued April 1, 1991, specified
the subjects for the hearing. Order Setting Evidentiary Hearing re
Injunctive Relief (Dkt. # 867). The hearing began on April 30 and
ended on May 9, 1991. All parties presented evidence, rested their
cases, and gave oral argument through counsel,- The evidence
admitted, the arguments and briefs, and the proposed findings

submitted by counsel have been fully censidered.
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N.E.F.A.
North East Forest Alliance

(/- NSW Environment Centre, 39 George St, The Rocks. 2000. Ph 02 2474 206; Fx 02 2475 945
+++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++

Senator Paul Maclean, 15th August, 1991.
Australian Democrat,
Senate Chamber,
Parliament House,
Canberra. 2600.
per fax no. 06 2FT 3235
< URGENT - FOR THE SENATOR'S PERSONAL ATTENTION >
Dear Senator Maclean,

Re: Sections 45D and 45E of Trade Practices Act

I write to request your support in amending the above Act to delete
ss. 45D and 45E as refer to penalties which may flow against groups
or individuals who engage in secondary boycotts against a trading
company.

The North East Forest Alliance (NEFA) is a community based public
interest organisation which has been pursuig the protection of the
forest resources, particularly 'old growth' forests, in the state's
north east. To that end we have engaged in legal, political and
direct non-violent actions to pravent the destruction of unique
areas of our natural heritage. We have enjoyed tremendous support
and assistance from your colleague Mr Richard Jones MLC in these
campaigns.

Our current campaign is focussed on the Chaelundi SF, 50 kms north
of Dorrigo and due west of Woolgoolga, which has been scheduled for
roadworks and logging Dby the discredited and confrontationist
Forestry Commission of NSW (FCNSW), despite the requests of the NSW
National Parks and Wildlife Service (NPWS) which is yet to complete
its assessment of the areas wilderness values as part of the Guy
Fawkes River Wilderness.

As part of our campaign action, NEFA established and maintained a
blockade of the disputed forest for a period of 4 months. On the
19/7/1991 FCNSW igssued a media release advising that its works
would commence the following week, and consequently NEFA moved its
blockade to 'red alert'. In the weeks since then there have been
some 252 arrests, and a protracted non-violent struggle to prevnet
access to the Compartment 180, 198 and 200. ;

-
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11,08 *91 11:31  B61 2 2216944 F JORDAN CHAMBER @001
Aofeioiooioolololoioioiolololsiolokofolooloioioiok
ook ACTIVITY REPORT sk
Aofolokooiololooloioololokeiokokolokoiokkokk
TN # MODE CONNECTION TEL CONNECTION 1D START TIME |USAGE T.| PAGES| RESULT
k4790 [AUTO RX _ G3 G3 08/07 16:08| 01’48 | 2 |OK
k4791 |AUTO RX  G3 02 2512034 G3 08,07 16:51| 12°47| 19 |[NG ey,
19 #
%4792 |AUTO RX  G3 02 2512034 G3 08,07 17:05| ©05°05| 7 |OK
4793|AUTO RX  G3 2622416 | LIQUOR UNION NSW | 0807 17:16| 0838 | 15 |OK
4795|AUTO RX  G3 8939861 | PLOWMAN SOLCTR |©08-08 09:20| ©2°56| 4 |OK
4796 |AUTO RX  G3 G3 08,08 09:35| 00’53 1 |oK
4797 |AUTO RX  G3 | 02 295651 G3 08,08 09:39| 00°48| 1 |OK
4798 |AUTO RX  G3 602 6256 G3 08/08 10:29| ©02°00| 2 |[NG
2 #005
4799|AUTO RX  G3 602 6601 G3 08,08 10:34| 0042 | 1 |[OK
4800 |AUTO RX  G3 61 43 236565 G3 08,08 10:49| o1'15| 2 |OK
4801|AUTO RX  G3 61 2 2865593 | N.P. B.D.0.SYD |08-08 11:35| 0449 | 8 |OK
4802 |AUTO RX  G3 2336430 2321374 G3 08,08 12:17| 0542 | 10 |OK
4804 |AUTO TX  G3 8914323 G3 08/08 12:44| 00 48 1 |oK
4805|AUTO RX  G3 61 2 9233590 | BHP ENGINEERING | 08,08 12:50| 04’07 | 8 |OK
4806 |AUTO TX  G3 036466925 G3 08,08 12:59| 00’ 47 1 |oK
4807 |AUTO RX  G3 5401072 G3 08,08 13:04| 01'25| 2 |OK .
4808 |AUTO RX  G3 G3 08,08 13:10| 01’'13| 2 |OK
4809|AUTO RX  G3 G3 08,08 15:35| 01’16 | 2 |OK
4810|AUTO RX  G3 5401072 G3 08,08 15:39| 00°47| 1 |oOK
4811|AUTO RX  G3 5401072 G3 08,08 15:41| 01’00 1 |oK
4812 |AUTO RX  G3 61 2 5887795 G3 08-08 16:04| 06’54 | 12 |[OK
4813|AUTO RX  G3 61 2 8871598 | BUTTERWORTHS 08,08 16:14| ©2°15| 2 |OK
4814|AUTO RX  G3 61 2 3895192 | LYONS & LYONS 08,08 16:17| ©4'05| 9 [OK
4815(AUTO RX  G3 61 2 3602975 G3 08,08 16:24| 00’50 1 |oK
4816 [AUTO RX  G3 025994250 G3 08,08 16:29| 01’22 | 2 |[OK
4817[AUTO RX  G3 61 2 8196145 G3 08-08 16:44| 03'09| 4 [OK
%4818 |AUTO RX  G3 02 2302945 G3 08/09 08:54| 04’10 | 6 |OK
%4819|AUTO RX  G3 61 2 2901405 G3 08,09 09:24| 04 11| 8 |OK
%4820 |AUTO RX  G3 067729575 G3 08,09 09:31| 01'58| 3 |OK
%4821 |AUTO RX  G3 067729575 G3 08/09 09:34| 03'47| 7 |OK
44822 |AUTO RX  G3 067729575 G3 08,09 09:43| o1'16| 2 |[OK
%4823 |AUTO RX  G3 G3 08,09 10:02| 01'15| 2 |OK
k4824 |AUTO RX  G3 G3 08,09 10:52| 01’29 | 2 |OK
k4825 |AUTO RX  G3 089811253 G3 08,09 11:10| 00’ 47 1 |oK
44826 |AUTO RX  G3 61 2 3895192 | LYONS & LYONS 08,09 11:18| 01'33| 3 |OK
64827 | AUTO RX  G3 61 2 669 6361 | COOLEY & COOLEY |08-09 11:21| o1’38| 3 |OK
44829 |AUTO RX  G3 02 8862223 G3 08,09 12:42| 01’53 | 2 |oOK
%4830 | AUTO RX G3 602 6256 G3 08,09 16:00| 01’20 2 |oK .
44832 |AUTO RX  G3 602 6256 G3 08,09 16:52| 00’ 42 1 |oK
k4833 |AUTO RX  G3 02 2624920 G3 08,09 17:06| 00’59 | 2 |oOK
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10-08 '91 11:31 D61 2 2216944 F _JORDAN CHAMBER 41001
FofoiopioRolkicokiiolkciRlokkokkkK
wkk  ACTIVITY REPORT ook
Feloioklolokioiokioiokkiokkioiooloiokiolkok
TN # MODE CONNECTION TEL CONNECTION 1D START TIME |USAGE T.| PAGES| RESULT
k4790 | AUTO RX G3 G3 08,07 16:08| 01 48 2 |OK
k4791 |AUTO RX G3 - 02 2512034 G3 08,07 16:51| 1247 | 19 |[NG
19 #005
4792 | AUTO RX G3 02 2512034 G3 08,07 17:05| 05’05 7 |OK
4793 | AUTO RX G3 2622416 | LIQUOR UNION NSW | 08,07 17:16| 08’38 | 15 |[OK
4795 | AUTO RX G3 8939861 | PLOWMAN SOLCTR | 08-08 09:20| 02’56 4 |OK
4796 | AUTO RX G3 G3 08,08 09:35| 00’ 53 1 ([OK
4797 | AUTO RX G3 | @2 295651 G3 08,08 09:39| 00 48 1 ([OK
4798 | AUTO RX G3 602 6256 G3 08,08 10:29| 02’ 00 2 |NG
2 #005
4799 | AUTO RX G3 602 6601 G3 08,08 10:34| 00’ 42 1 ([OK
4800 | AUTO RX G3 61 43 236565 G3 08,08 10:48| 01’15 2 |OK
4801 | AUTO RX G3 61 2 2865593 [ N. P. B.D. 0. SYD 08,08 11:35( 04’ 49 8 |OK
4802 | AUTO RX G3 2336430 2321374 G3 08,08 12:17| ©5'42 | 10 |OK
4804 | AUTO TX G3 8914323 G3 08,08 12:44| 00 48 1 |OK
4805 | AUTO RX G3 61 2 9233590 | BHP ENGINEERING | 08,08 12:50( 04’07 8 |OK
4806 | AUTO TX G3 036466925 G3 08-08 12:59( 00 47 1 |OK
%4807 | AUTO RX G3 5401072 G3 08,08 13:04| 01’25 2 |OK .
#4808 | AUTO RX G3 G3 08,08 13:10( 01’13 2 |OK
%4809 | AUTO RX G3 G3 08,08 15:35| 01’16 2 |(OK
k4810 | AUTO RX G3 5401072 G3 08,08 15:39( 00’ 47 1 |OK
k4811 | AUTO RX G3 5401072 G3 08,08 15:41| 01’00 1 |OK
k4812 | AUTO RX G3 61 2 5887795 G3 08,08 16:04( 06’54 ( 12 |OK
k4813 | AUTO RX G3 61 2 8871598 | BUTTERWORTHS 08,08 16:14( 02’15 2 |OK
k4814 | AUTO RX G3 61 2 3895192 | LYONS & LYONS 08,08 16:17| 04’05 9 |OK
%4815 | AUTO RX G3 61 2 3602975 G3 08,08 16:24( 00’ 50 1 |OK
4816 [AUTO RX G3 025994250 G3 08,08 16:29| 01’22 2 |OK
4817|AUTO RX G3 61 2 8196145 G3 08,08 16:44| 03’ 09 4 |OK
4818 | AUTO RX G3 02 2302945 G3 08,09 08:54( 04’ 10 6 ([OK
4819|AUTO RX G3 61 2 2901405 G3 08709 09:24| 04’ 11 8 |OK
4820 | AUTO RX G3 067729575 G3 08,09 09:31( 01’58 3 |[OK
4821 | AUTO RX G3 067729575 G3 08,09 09:34| 03’47 7 |[OK
4822 | AUTO RX G3 067729575 G3 08,709 09:43| 01’ 16 2 |OK
4823 | AUTO RX G3 G3 08,09 10:02( 01’15 2 |OK
4824 | AUTO RX G3 G3 08-09 10:52| 01’29 2 |OK
4825|AUTO RX G3 089811253 G3 08,09 11:10| 00 47 1 |OK
4826 | AUTO RX G3 61 2 3895192 | LYONS & LYONS 08,09 11:18| 01’33 3 |OK
4827 AUTO RX G3 61 2 669 6361 | COOLEY & COOLEY | 08,09 11:21( 01’38 3 |OK
4829 (AUTO RX G3 02 8862223 G3 08,09 12:42| 01'53 2 |OK
4830 AUTO RX G3 602 6256 G3 08,09 16:00( 01’20 2 |OK .
4832 [AUTO RX G3 602 6256 G3 08,09 16:52( 00’ 42 1 |OK
4833 [ AUTO RX G3 02 2624920 G3 08,09 17:06( 00’ 59 2 |OK
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09,08 '91 17:07 ©61 2 2216944

F_JORDAN CHAMBER

(@001

RECEPTION OK

TN #
CONNECTION TEL
CONNECTION ID
START TIME
USAGE TIME
PAGES

ACTIVITY REPORT

4833
02 2624920
G3
08,09 17:06
00’ 59
2
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12,08 *91 @9:41 T61 2 2216944

F_JORDAN CHAMBER

@001

MODE

TN #

PAGES

CONNECTION TEL

TRANSACTION SCHEDULE

TRANSMISSION

4835

2213238
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ACTIVITY REPORT

TRY RECEPTION AGAIN ##292
TN & 4836

CONNECTION TEL 02 296788

CONNECTION ID G3

START TIME 08712 11:03

USAGE TIME 01’ 22

PAGES 2
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ARTIST'S IMPRESSION OF PROPOSED ARMAMENT WHARF

Figure 12.3.4
CABBAGE TREE POINT ARMAMENT WHARF
VIEW NORTHWEST FROM MONTAGU POINT



IN THE LAND & ENVIRONMENT COURT

OF NEW SOUTH WALES

No. 40208 of 1990

JOHN CORKILL

Applicant

FORESTRY COMMISSION
OF NSW

Respondent

NOTICE TO PRODUCE

Filed by:

HILLMAN & WOOLF
Solicitors

82 Elizabeth Street
SYDNEY NSW 2000
DX: 1558 SYDNEY

PH: 221 8522

FAX: 223 3530

REF: BSW 2489/0

To the Respondent:-

The Applicant requires you to produce at the
Court at 9.00 am on 19 October, 1990 the
following documents for the purposes of

evidence:

"EIS" means the Environmental Impact
Statement for proposed forest operations in
the Washpool Area (1980). "DEP" means the
Department of Environment and Planning.

1. Original and copy letter from the DEP to
the Respondent dated 31 August 1981
relating to the EIS.

2. Copy letters from the Respondent to the
DEP dated 3 November 1981 and 6 November
1981 relating to the EIS.

3. The "readily available data at the time
of preparing the EIS" referred to under
paragraph 3(iv) of the letter of 3
November 1981 from the Respondent to the
DEP ("the said letter"].

4. 1Indexes, contents, tables, or summaries
of or published research papers based
wholly or inpart upon:

(a) "its data base for areas being, or

proposed to be logged"”;



-=

(b) "a vast amount of "base-line" data covering State Forests of
N.S.W." which "allows a reasonably predictable analysis to be made
concerning impacts";

(c) "the Commission's research into N.S.W. forest soils generally"
which had indicated by 1981 that "logging operations of the type
proposed for Washpool will not impair the soil nutrient balance to
the extent of affecting forest recovery";

(d) the "broad data base on soils of similar type and parent material
to allow relatively accurate assessment of impact from logging";

as referred to under paragraph 3(iv) of the said letter.

5 The "information or data resulting from" forest research concerning
monitoring logging effects which have been incorporated into the Casino
West Management Plan since 3 November 1981 as referred to under paragraph
5 of the said letter.

6. The research referred to in Answer 18 of the letter dated 6 November 1981
"which has shown that canopy retention to this level will maintain a
viable rainforest structure".

T Coffs Harbour Regional Office files 1502, 1560, 957, 1949, 423, 557, 2637,

1504, 300, 2713, 2129.

8. Port Macquarie Regional Office file 511.
Dated: IG October 1990 (53! 3

Solicitof for the Applicant
TO: THE FORESTRY COMMISSION OF NSW (Respondent)

c/ H.K. Roberts

State Crown Solicitor
8-12 Chifley Square
SYDNEY NSW 2000

DX: 19 SYDNEY



IN THE LAND & ENVIRONMENT COURT

OF NEW SOUTH WALES

No. 40208 of 1990 To the Respondent:-

The Applicant requires you to produce at the
Court at 9.00 am on 19 October, 1990 the
following documents for the purposes of

evidence:
JOHN CORKILL 1. All records of communication,
correspondence and file notes recording
Applicant the requests for and the provision of the

information referred to in paragraph 1 of
the Affidavit of Anthony Eric Ireland
sworn 15 October, 1990 herein.

2. Indexeslists of files currently held
E{T in Head Office, Coffs Harbour Regional
Office, Wood Technology and Forest
Research Division and Casino District
Office of the Respondent.
FORESTRY COMMISSION

OF NSW 3. All instructions, rules or policies of the
Respondent relating to the opening,
Respondent maintenance, closing, keeping and/or

destruction of:

(i) files;
(11) documents; or
(iii) research data;

in force at any time from 1 January 1980
to date.
NOTICE TO PRODUCE

Dated: ,CL October 1990

Solicitor for the Applicant

Filed by:
TO: THE FORESTRY COMMISSION OF NSW
HILLMAN & WOOLF (Respondent)
Solicitors ¢/ H.K. Roberts
82 Elizabeth Street State Crown Solicitor
SYDNEY NSW 2000 8-12 Chifley Square
DX: 1558 SYDNEY SYDNEY NSW 2000
PH: 221 8522 DX: 19 SYDNEY

FAX: 223 3530
REF: BSW 2489/0
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~OF NEW SOUTH WALES

e e

I¥ THE LAND & ENVIRONMENT COURT

-

No. 40208 of 1990

JOEN CORKILL

Applicant

FORESTRY COMMISSION
OF NSW

Respondent

SUBPOENA FOR PRCDUCTION

TIME FOR SERVICE
ABRIDGEDTO 4y
ORDER

M. J. CONNELL
REGISTRAR.

FW“

Filed by:

HILLMAN & WOOLF
Solicitors

82 Elizabeth Street
SYDNEY NSW 2000
DX: 1558 SYDNEY

PH: 221 8522

FAX: 223 3530

REF: BSW 2489/0

TO:

The Proper.Officer

Forestry Commission of NSW
Forestry House
95 York Street, |

SYDNEY

NSW 2000

THE COURT ORDERS THAT you shall attend and
produce this Subpoena and the documents and
things described in the Schedule:-

(a)

(b) at

before the Court

Level 6, :
American Express Tower,

388 George Street
(cnr King Street)
SYDNEY NSW 2001

(c)

44
on [€' day of

who 1990 at 400

am or, if notice of a later date is
given to you, the later date at

" am and until you are excused from
further attending; but -

(1)

(ii)

iii)
MO 0{4 Fo

you need not attend or produce
any document or thing on any
day unless reasonable expenses
have been paid or tendered to
you.

instead of so attending, you
may produce this Subpoena and
the documents and things
described in the Schedule to a
clerk of the Court at the above
place by hand or by post, in
either case so that the clerk
receives them no later than two
days before the first date on
vwhich you are required so to
attend, specified for
attendances.

you need not comply with this
Subpoena if it requires your
attendance at a place in Sydney
and is served on you after the
last day for service shown
below.
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In this Schedule, the expression "North Washpool" refers to Compaftments numbers i
£86-694 inclusive, 697-699 inclusive in Washpool State Forest
Compartment numbers 679, 695, 696, 700-713 inclusive in Billi
No. 815 and the expression "forestry activities" refers to
roading, burning and associated activities conducted by o
Respondent or with its consent or knowledge. HEO?
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NOTE THAT:-

1.

2.

if you do not'coﬁbly with this Subpoena you may be arrested;

if, by paragraph (c)(ii), you are permitted to produce this Subpoena
and other documents and things to a clerk of the Court at 388 George
Street, Sydney you may produce them to the Clerk by hand at the office
counter, level 6, at the place or by posting them to:

Exhibits Clerk

Land & Environment Court of
New South Wales

GPO Box 3365

SYDNEY NSW 2001

in accordance with paragraph (c) (ii);

in paragraph (c) (ii}, "days" means days other than Saturdays, Sundays,
and other holidays;

documents and things produced by you in accordance with this Subpoena
may be returned by post to you at your address shown in the Subpoena
but you may in writing on or attached to the Subpoena request that they
be posted to you at another address given to you;

any questions relating to the requirements of this Subpoena should be
directed not to the Court but to the person who requested the issue of
this Subpoena.









IN THE LAND & ENVIRONMENT COURT

OF NEW SOUTH WALES

No. 40208 of 1990

JOHN CORKILL

Applicant

FORESTRY COMMISSION
OF NSW

Respondent
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. NOTICE TO PRODUCE

Filed by:

HILLMAN & WOOLF
Solicitors

82 Elizabeth Street
SYDNEY NSW 2000
DX: 1558 SYDNEY

PH: 221 8522

FAX: 223 3530

REF: BSW 2489/0
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To the Respondent:-

The Applicant requires you to produce at the
Court at 9.00 am on 19 October, 1990 the
following documents for the purposes of

evidence:

"EIS" means the Environmental Impact
Statement for proposed forest operations in
the Washpool Area (1980). "DEP" means the
Department of Environment and Planning.

1. Original and copy letter from the DEP to

the Respondent datzz 31 August 1981
: . Q- #._,JL
relating to the EIS. 0"517;;_4(.

2. Copy letters from the Respondent to the
DEP dated 3 November 1981 and 6 November
clh gy A \ .
1981 relating to the £IS. “%p W
A fo LA ok
3. The "readily available data at the time
of preparing the EIS" referred to under
paragraph 3(iv) of the letter of 3

November 1981 from the Respondent to the

L
DEP ("the said letter"). oligoe Lt

_—

4. 1Indexes, contents, tables, or summaries
of or published research papers based
wholly or inpart upon:

(a) "its data base for areas being, or

proposed to be logged"”;



.

0/

s

TO:

_2_

(b) "a vast amount of "base-line" data covering State Forests of
N.S.W." which "allows a reasonably predictable analysis to be made
concerning impacts";

(c) "the Commission's research into ﬂ.S.H. forest soils generally"
which had indicated by 1981 that "logging operations of the type
proposed for Washpool will not impair the soil nutrient balance to
the extent of affecting forest recovery";

(d) the "broad data base on soils of similar type and parent material
to allow relatively accurate assessment of impact from logging";

as referred to under paragraph 3(iv) of the said letter.

The "information or data resulting from" forest research concerning
monitoring logging effects which have been incorporated into the Casino
West Management Plan since 3 November 1981 as referred to under paragraph
5 of the said letter. I/é/,é-v-'(. el LS

The research referred to in Answer 18 of the letter dated 6 November 1981
"which has shown that canopy retention to this level will maintain a

viable rainforest structure". VCA P e AT R R ot )

Coffs Harbour Regional Office files 1502, 1560, 957, 1949, 423, 557, 2637,

1504, 300, 2713, 2129. Ll oA “"‘f“# 273 = e

Port Macquarie Regional Offlce file 511.

"ﬂhﬂ*“-4560 . Solicitor for the Applicant

THE FORESTRY COMMISSION OF NSW (Respondent)
¢/ H.K. Roberts

State Crown Solicitor

8-12 Chifley Square

SYDNEY NSW 2000

DX: 19 SYDNEY

s I RSO I i LS T A e
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IN THE LAND & ENVIRONMENT COURT

OF NEW SOUTH WALES

No. 40059 of 1991

JOHN CORKILL

Applicant

FORESTRY COMMISSION OF
NEW_SOUTH WALES

Respondent

SUBPOENA FOR PRODUCTION

Filed by:

WOOLF ASSOCIATES
Solicitors

82 Elizabeth Street
SYDNEY NSW 2000
DX: 1558 SYDNEY

PH: 221 8522

FAX: 223 3530

REF: BSW 3003/1

]

TO: The Commissioner
Forestry Commission of NSW
95 York Street
SYDNEY NSW 2000

THE COURT ORDERS THAT you shall attend and
produce this Subpoena and the documents and
things described in the schedule:-

(a) before the Court

(b) at Level 6,
American Express Tover,
388 George Street
(enr Xing Street)
SYDNEY NSW 2001

(¢) on AW day of Apei\ 1991 at A-00 an
or, if notice of a later date is
given to you, the later date at am
and until you are excused from further
attending; but -

(1) you need not attend or produce
any document or thing on any day
unless reasonable expenses have
been paid or tendered to you;

(ii) instead of so attending, you may
produce this Subpoena and the
documents and things described in
the Schedule to a clerk of the
Court at the atove place by hand
or by post, in either case soO
that the «clerk receives them no
later than two days before the
first date or which you are
required so to attend, specified
for attendances.

(iii) you need not comply with this
Subpoena if it requires  your
attendance at a place in Sydney
and is served on you after the
last day for service shown below.

ey
M

M



SCHEDULE

In this Subpoena, except where otherwise stated, references to files, documents,
plans, maps, reports or records include files, documents, plans, maps, reports
and records located at the Urunga District Office, the Port Macquarie Regional
Office, Coffs Harbour Research as well as Head office and the Divisions of the
Forestry Commission of New South Wales

"the Forests" mean Way Way State forest and Yarrahappini State Forest.
1 All logging history maps for the Forests.

2% All originél and copy draft and final harvesting plans for the Forests
from 1 January 1986 to date.

3 The "management maps showing logging progress" referred to at page 33 of
the Management Plan for the Macksville Management Area (1978, as
amended) relating to the Forests.

4. All draft and/or final annual management reports for the Macksville
Management Area for the years 1985 to date.

b, Draft and/or final Preferred Management Priority maps and plans for the
Forests.
6. Original and copy logging reports for all logging in Compartments 493,

496 and 497 of Way Way State Forest and Compartment 75 of Yarrahappini
State Forest ("the logged compartments") between 1 January 1987 to date.

1 Original and copy, draft and final Environmental Reviews for logging
roading and burning activities in the Forests from 1 September 1980 to
date.

8. The Compartment History Register referred to at paragraph 2.4.8-1 of the

Macksville Management Plan for Compartments 483, 484, 485, 488, 489,
490, 491, 492, 493, 496, 497, 498 and 499 of the Way Way State Forest
and Compartments 75 and 76 of the Yarrahappini State Forest, and all
other registers, files, maps and documents recording the logging history
for those compartments.

9. All copy timber 1licences authorising harvesting in the Forests at any
time from 1 January, 1987 to date.

10. All copy quota notifications for timber to be extracted from the
Forests, whether or not the gquota could be satisfied from any other
Forest or Forests, from 1 January 1987 to date.

111 i All documents, maps or plans recording all matters affecting or likely
to affect the environment which were examined and/or taken into account
by the Forestry Commission of New South Wales in its consideration of
approvals granted to log and of roading and/or burning activities at any
time after 1 January 1986 in the logged Compartments.



12.

13.

14.

15.

16.

17

18.

All documents, maps or plans recording all matters affecting or likely
to affect the environment which were examined and/or taken into account
by the Forestry Commission of New South Wales in its consideration of
approvals granted from 1 January 1986 to date to log Compartment 75 of
Yarrahappini State Forest and Compartments 483, 484, 485, 488, 489, 490,
491, 492, 498 and 499 of Way Way State Forest.

All documents recording the reasons for and/or the matters taken into
consideration in reaching the decision or decisions that logging,
roading and burning would not be likely to significantly affect the
environment in the Compartments referred to in paragraph 8 above.

All documents concerning research relating to:

(a) flora

(b) fauna

(c) climate

(d) geology

(e) soil types

(f) erosion potential

(g) water quality

(h) archaeology

(1) anthropology

(3) ground truthing of forest type maps

(k) the impact of pre-logging and post-logging burning
(1) environmental impact of logging and/or roading

of the Forests

(1) from 1 January, 1987 to date;

(ii) at any time, where the said research was taken into account by
the Forestry Commission of New South Wales in the course of
considering the decisions referred to in paragraph 13 above or
the examinations referred to in paragraphs 11 and 12 above.

The Management Planning Division files on the Macksville Management
Area.

Urunga District Office files for the Forests.

Original letter of 19 September, 1990 from Perry & Smith to the Forestry
Commission of New South Wales relating to the Forest.

All maps and documents showing the extent or ﬁ&th of the October 1989
= Y

wildfire in the Forests. NN
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BY THE COURT REGISTRAR
i \ c
Last day for service: R (]
Issued at the rqeuest of BRUCE STEPHEN WOOLF
Applicant's Solicitor.



NOTE THAT:-

1. if you do not comply with this Subpoena you may be arrested;

2. if, by paragraph (c¢) (ii), you are permitted to produce this Subpoena and
other documents and things to a clerk of the Court at 388 George Street,
Sydney you may produce them to the Clerk by hand at the office counter,
level 6, at the place or by posting them to:

Exhibits Clerk
Land & Environment Court of
New South Wales
GPO Box 3365
SYDNEY NSW 2001
in accordance with paragraph (c) (ii);

3. in paragraph (c¢)(ii), "days" means days other than Saturdays, Sundays,
and other holidays;

4. documents and things produced by you in accordance with this Subpoena
may be returned by post to you at your address shown in the Subpoena but
you may in writing on or attached to the Subpoena request that they be
posted to you at another address given to you;

5. any questions relating to the requirements of this Subpoena should be

directed not to the Court but to the person who requested the issue of
this Subpoena.




Your search request has found 140 STORIES through Level 1.

To DISPLAY these STORIES press either the KWIC, FULL, CITE or
SEGMTS key.

To MODIFY your search request, press the M key (for MODFY) and
then the TRANSMIT
key.

For further explanation, press the H key (for HELP) and then
the TRANSMIT key.
bt

LEVEL 1 - 1 OF 140 STORIES

Copyright (c) 1991 The Times Mirror Company;
Los Angeles Times
August 6, 1991, Tuesday, Home Edition

SECTION: Part A; Page 4; Column 4; National Desk
LENGTH: 482 words
HEADLINE: U.S. REDUCES PLANNED SPOTTED OWL HABITAT
BYLINE: From Associated Press
DATELINE: WASHINGTON

BODY :

The government Monday scaled back by more than 25% the
amount of Northwest
forest land it says must be protected to save the threatened
northern spotted
owl from extinction.

But Mark Rey, executive director of the American Forest
Resource Alliance,
said the Fish and Wildlife Service's new proposal covering 8.2
million acres
.np
(c) 1991 Los Angeles Times, August €, 1991

"would still constitute the largest land grab in the nation's
history."

Even with the smaller designated land base, the service
estimated that by

1995 the region will have about 33,000 fewer timber-related
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of ‘court ‘of'‘some 'comibination of ' all” thre&. The'' need ' for o
govérnance” is also siggested by the observation atp 67-of the r t
the friost: stoical banker could not fail to'be alarmed by the statenientil
Parker & Parker’s letter'of 26 Decerber that unless NAB' withdrew el
payment stoppage noticé it would ¢ause the iquidation of BCH énd inié
not all of its'subsidiaries. /- +° U 20z el ol wl ol
In this court the banks could not décide whether the ‘purposé, o
the purpose, of the réceivérship was ¢ have somethingin the flade
insolvency administration. Mr'Hulmé' said that it ‘was' not’ and
orders of 29 December and 9 February wet# intended simply to’préy
defendants from making wrongful' payriénts or étitering inte or’c
into effect improper transactions: the ‘Orders wéreintended to bperate ks
injurictions. 'But according to p 9'-of Pt H of 'the respondenits'owritiel
submission: IO SVTTaig G DOSE Ll ¢ e i zIoVISE
'“The appointment of a féctiver by the edurt'préséived the assets oE e
BBH group for' dll creditors; and préserved the BBH group from the' gres
prejudice of individual receivership in ‘caclibréwing subsidiary coupled
uncoordinated action by individual creditors, including (very likels!
appointment of different provisiohal liquidators' to: individual menibe
the BBH group.” : .l.'-a.i-.:-n‘.-:.'- O A I i od. 4
"“There is another matter ‘which supporis the view that the learned
regarded his order- of 29 December, or his ‘ordérs of 29 Deeember
9 February, not as resembling interim or interlotutory”injunctions' ba
orders for the administration of 'a’ group' of insolvent companies. (e
reasons which his Honour gave:-oti'5 January make ‘o reference toie
balance of convenience and no referencé 'to the 1oss which the ‘defend
are likely to sustain in'consequence of'the order. Theé' only mibntid pears to- have overlooked the fact that BBS Securities 'was not a
anything of this kind to be found in the feasons given'on 9 Februd : erfantor and that no breach of contract was alleged -against it.. If on
p 221, where his Honour says this:" "' '« o Bl b s o gees # S February his Honour regarded as the purpose of the receivership the
~ “As to the fifth complaint, that is that I was riot inforfied of'the! : ention of the defendants —~ one would have to exclude BBS Securities
which would' be ‘caused fo the BBH group as 'a’ conseqiierice’ of éig irom disposing of assets otherwise than in accordance with the terms of
appointment of receivers and managers, I find it is groundless. I'was | the-loan and credit agreement (and we refer in this regard to p 125 of the
aware of the consequences of any order I made in the matter, just-as ’; yak i Ieasons) it was necessary for him to consider whether a remedy less drastic
fully aware of the consequences of NAB's 'action’ as spelt out in the &  ud less harmful or potentially harmful to the defendants would meet the
letters from Parker & Parker.” /' gyt e b S ".'3“ b gase and accordingly to have regard to the remedy of injunction. But. the
" This is not said by way of discussing whether the discrétion should : reference to this alternative is in the passage already cited from p217
been exercised in favour of making the’ original order- fiotwithstandin fithe. reasons, where, after mentioning the possible course of seeking the
possible damage t¢ the defendants or by way of discussing whéthér pintment of a provisional liquidator, his Honour said; " 6]
order should be allowed to continue in operation having regard 1ot {On: the other hand, injunctive relief would not have remedied the
consideration. It appears only in the course of discussion of the sub aches of the loan and credit agreement; nor would it have prevented the
that the original order should be 8ét aside for non-disclosure, the sug; s-defaults and liquidation which the Bond companies foresaw,”
being that probable harm to the defendants had fiot beeit disclosed: ¢-have some difficulties with this passage. We do not read the words
is at p 225 mention of the contention that the recéivership threatens nctive relief would not have remedied the breaches of the loan and
existence of the Bond companies, but only in‘the context of a commér gredit agreement” as directed to- the prevention' of future breaches. The
failure to call witnesses. If his Honour was regarding his ‘orderss # more natural meaning is that past or existing breaches will not be remedied.
29 December and 9 February as akin to interim or interlocutory injunctio © Had it been intended to express a finding that an injunction was likely not to
as orders to protect the position of the plaintiffs pending the 'tnaking ¥obeyed (and Mr Hulme did not invite us to read the words in this way)
some further interlocutory application or the trial of an'action, thend ¥ Would have expected some statement of reasons in support of that
extraordinary thgt there was on 9 February no' discussion, inideed ding. But neither an injunction nor a receivership would remedy past or
extensive discussion, having regard to the'very great length of the reasét @™ existing breaches. To say that an injunction would not have prevented the
for decision, of the considerations affécting the exerciseof the discretion ~eross-defaults; and: liquidation which the Bond companies foresaw was

'inparﬁmlupmbahhdamagetothedcfmdanmﬁomthemaking
sorder sought. If, on the othér hand, his Honour had been distracted
b orderly governance!” submission into thinking that a creditor of ‘a

bpany ' whose solvency was in question could have the affairs. of that

pany.and its subsidiaries administered by a court appointed receiver for
benefit of all creditors if that was a convenient form, or the most
@ateniont form; of insolyency administration, then the failure to have
#opard. to possible damage to the defendants and to other considerations
fiecting the. discretion is miore understandable. (i, | . GRRRE T
* Even if; contrary, to our view, equity would in the past and-will now on the
: cation .of an,insecured creditor appoint a receiver of a company in
{fnancial difficulties as a form of administration, an exercise of discretion
ouid still be: required, and the court would have regard to the damage to
#0.done to the company concerned by the order. This his Honour failed to
; & <R SRARA [ 800 1 TH O fE P b WA L g r ' g b 2o TR
fotho failure to'have regard on 9 February to the damage that might be
faneito, the: Bond companies by: the receivership is also suggested by the
fmiiuxe $0 requite, or to consider whether the court should require, the usual
Mngertaking as:to damages, either simply for the future or both for the
future and:for the past. The failure to consider whether that undertaking
& Bhould be insisted upon is itself a serious error. Again, as.on 29 December,
| #0loni9 February, the learned judge failed to have regard to the intrinsically
 finstic nature of an order whereby receivers and managers will dispossess
# fbe owner and the remarkably drastic nature of the order ‘appointing
awvers of the whole undertaking and all the assets of a group of
mics engaged in trade. And as happened on 29 December his Honour

At . 5.2% YA
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jobs than was

projected under forest management plans

in effect in the
spring of 1990.

The .agency said that federal timber harvest
Oregon, Washington and

Northern California wlll fall below 2 billion board feet
less than half the

levels established in those 1990 plans.

levels in

The Fish and Wildlife Service announced that it

a1 0003

was
proposing the removal of , ;

3 million acres of private ' land from its earlier
recommendation that 11.6 _ ¥ A
million acres be designated as the owl's critical habitat.. 5 s

Also,
lands that were
in the previous proposal --
8.2 million acres
across the three states.

"The service believes that federal and state land should be’

the principal

focus of the owl critical habitat designation,"
said.

.np

~ =

the agency

(c) 1991 Los Angeles Times, August 6, 1991

Environmentalists said the reduction was acceptable because7

it affects mainly

private lands that already have been heavily logged and are .

home to relatively
few of the remaining 3,000 pairs of owls.

"This ‘is probably a good step forward £or the futuregrf"

protection of the owl,

said Rindy O'Brien of The wllderness Soc1ety"
out private lands,

there is not much old growth left
. dropping it out, you

still are preserving the core federal 1ands 3 : E ii

Timber industry 1eaders said that the
would do little to
soften the economic blow to the Northwest.
projected that such o @ =R
dramatic 1logging € ' i
than 100,000 jobs.

Sl

"Once again, U.S. Fish and Wlldllfe SerV1ce bureaucrats and

biologists have
released a proposal that would devastate the economy of the

dropping_the proposed habitat to

“Whlle 1t drops g~
on prlvate 1cnds f'ﬁﬁ :
‘revised progpsal; -
The industry has

cutbacks would cost the three states more.

it pulled out about 400,000 acres of state and tribal
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correct, but the appointment of a receiver, unlike the grant of an injunctionj
wasvcryhkciymhmmnsequcnoesofthnthnd.}hsﬂomurmw '
thought, we note again, that the receivership was the most satisfacto
of insolvency administration and (this appears to be the lmplmtwn
once the court appointed recmven and manage:s winding wp- ordm
“nﬁkcly ' I $1ovts e ol ad
Whatevcr:stobcmdeofth:sd:ﬁmltpamgemthereasdm,’we £
that it, coupled with the absence of any other discussion of the remedy: J
injunction, shows a failure ‘properly to consider’the important question
whether in all the circumstarnices an injunction would not meet the case. Xl ‘i!
If an ex parte application is made for a receiver the judge will consides =
whether an injunction will suffice and if satisfied that in allvthé
circumstances an injunction will suffice and should be granted he will grant -
it; The learned judge was obliged to consider, both on 29 December and pnclusion does not necessarily mean that the order is to be set aside. We
9 February, whether he should on 29 December have appointed receive ®.gone on to give.reasons why, in our view, even if on the whole of the
despite the existence of the less extreme remedy. And on 9 February oné'ef ‘material in January a case for a receivership was made out, the original
the questions was whether, putting to one side criticisms of the orderaf antlerishould have been set aside, as against merely moderated. But we are
29 December and of what had taken place on that day, on the whole of't ‘ijaddition of the view that-on the whole of the material iniJanuary a case
material it was appropriate to allow the receivership to continue when for o receivership was not made out. We can state our reasons for this
less drastic remedy was available. But it should be emphasised’ thatd  inportant conclusion -quite. briefly. His Honour’s findings concerning
banks did not in January fall back on the position that if the receivers had'té  beeaches of the loan and credit agreement have been challenged before us,
go their regime should be replaced by injuunctions. Consistently with' this™s ' and we have heard much argument on this. One question in particular that
approach, the banks have not asked this court, if the appeal sueceeds,ﬂ . hlebeen agitated is'whether his Honour was wrong in concluding, despite

~onant to note that neither at the hearing in January nor in this court
(where the matter was raised with him) did Mr Hulme suggest that the
nstitated bmrd could not bﬂ trusted to'.observe its undertahmgsgtven
8 court.

His Honour’s fallurc, wlnch we would mfer to take mto account these
ertakings is another error. It is perhaps to be explained on the basis that
‘the-dearned judge, considering receivership to be a suitable, or the most
itable, ‘form of administration for the defendants, rcgardcd the:

dertakings as irrelevant.

is Honour having fallen. into error in the ways we have memmmd in
h:lsdmng whether to set aside his earlier order, it is for us to determine
¢ that application to set aside. We have earlier said why we think that the
. @parte order of 29 December should not have been made and that this

substitute injunctions for receivership.~ - R ) &qcﬁdence of Willis, that it was strongly arguable that side-streaming and
In another respect the reasons givenion 9 February show error. For of funds had: continued since 15 November. 1989.

their silence on the point they suggest that his Honour failed altogetherto e reasons for decision of 9 February discuss the effect of the notice

have regard to the undertakings that had been given concerning the salets in by the banks on 29 December requiring immediate payment but we

BRL of the Australian brewing assets iof the BCH group. At P 125*&
Honour said: ; 1@
“If NAB has an interest in the brewing assets sufficient to entitle it toﬂ,
injunction restraining the Bond companies from disposing of those as '
other than in accordance with the loan and credit agreement ‘dsoif”
undoubtedly has, then in my opinion it has an interest in them sufficient o
entitle it to :hc appointment of a receiver and manager if it canbbé
demonstrated that those assets are in jeopardy.” - ' 5L Jm
It is clear that his Honour regarded the amended agreement t‘or the salé of
the Australian brewing assets announced to the stock exchange’"“
28 December as striking at the whole basis on which the banks had provided -
finance to BBH: see pp 214-15 of the reasons. On 9 January BRL an
Manchar gave undertakings to the court, recorded in an order made onrth (
day, that they would not pending the trial of the action or further ordert % i
(a) exercise any right under the agreement for the sale ‘of:
Australian brewing assets dated 28 December 1989 to waive i
requirement of the consent of NAB to the sale of those assets;u

-(b) give a notice contemplated by cl 2.1 of that agreement: withe

48 hours’ prior notice to the banks;. i 17 Dk

(c) exercise any right under the share sale agrecment of 28 May 1989

* - waive any requirement of the consent of NAB to the sale of
shares without 48 hours’ prior notice to the plaintiffs. il

.By the time of these undertakings, although BRL remainéd ‘a pirtly
owned subsidiary of BCH, its board had been reconstituted, and #i§

 say nothing about this. After discussing at some length, and rejcctmg, the
& suggestion that only a proprietary interest in the applicant will in general
| pport the appointment of a receiver, the reasons go on to consider, at
© great length, in a section extending over 86 pages, what breaches of the loan
¢ and credit agreement were committed and what breaches still existed on:
* 29 December and the significance of those breaches. These questions have
* been the subject of detailed submissions in this court. We are not going to
. ummarise his Honour’s provisional findings or the contentm of the
| partics. :

& 5When we, oons1denng the matter for ourselves (error on the part of the
* leamned judge being shown) ask what case there was on 9 February for the
3 appomuncnt of a receiver, we are for the moment concerned with whether:
. theappointment was an appropriate order for the protection of the banks’
" nights. No case has ever been sought to be made of dissipation of assets so as
© toraise the possibility of a Mareva receivership. This being so, what may be
. done by way of the protection of rights does not include the preservation of
* assets simply with a.view to their being available, directly or indirectly, to
i satisfy any judgment the banks may obtain. The banks’ case must be that
i.':' have the benefit of a number of contractual promises from the
* defendants, or the defendants other than BBH Securities, and that a
¢ feceivership is necessary for the protection or enforcement of those rights.
- The!principal significance of past and present breaches is the light which
N they throw on the probability of future breaches and on whether the
- controllers of the companies concerned might be expected to comply with

o g, Mg




~ Pacific Northwest,
placing tens of thousands of hard-working men and women on
public assistance

programs," said Kirk Ewart of the Northwest, Forest Resource
Council in Portland, '
Ore.

Marvin Plenart, director of the Fish and Wildlife Service's
regional office :
in Portland, emphasized that 1logging is restricted, but not
prohibited, within ! )
critical habitat areas. Any cutting wi.thin such areas must
first be approved -
np

(c) 1991 Los Angeles Times, August 6, 1991

by the service.

The new proposal ccvers about 3.8 million acres in Oregon,
2.7 million acres
in Washington and 1.8 million acres in California.

The service declared the owl a threatened species in June,
1990, citing :
excessive logging as the primary threat to its survival.
TYPE: Wire
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injunctions. Having. considered ~the. .evidence, 'the |.findings 'andtts uestion of the existence of audited consolidated accounts and the evidence
arguments of counsel we até not persuaded that a case is‘made ot Soptls jvenabout that, the view formed on the credibility of certain witnesses and
fiaaid iy of a Teceiver.: Without going into details we thinkithits e view taken of the failure to call other witnesses and the alleged failure of
general his Honour tended to take too strong a view on the significancsie ndants to place financial information before the court.

bmad]a"rl; W Gt sunt o) et higeswiagr douls ' oiuhikl 2 woaol i
: The question for us, for present purposes, is'whether, on the:fintir ‘-‘
fact except in s0 far as these have besn successfully assailed) there '
danger of future breaches of covenant proved.as made it appropriate!
the circumstances to appoint receivers and.'manhgers.s Weil§
unnecessary to detérmine whether his Honour was wrong in concludiiy
it was strongly arguable that side-streaming dnd-upstreaming had:con
since' 15 November 1989, for even on his Honour’s finding: hereowed e 10 say, considering the matter for qurselves as we must dg in yiew,
not ourselves be satisfied thatan injunctionr would -nof ineet the case. SNogs i errors, that. have. been established, that-the extreme remedy, of
this despitethe highly unfavourable view formed by the learned judgeobtis seIvership. was -appropriate: as: against .the lesser. remedy of properly
behaviour of some at. least of those who controlledithe Bond grov _ samied-injunctions, accompanied of course by an undertaking in' damaiges
would regard the danger of the carrying into effect of the agreementif rom the banks. It is to be borne in mind that a system of monitoring had
sale of the Australian brewing assets as not sufficient Hinodl dn force since. 15 November. That could have continued, supported by
circumstances, including the undertakings,'to warrant even ‘an injuniction {ioorder ‘of the court if necessary. Mr Hulme has not contended that the
but if any relief was to be given an interlocutory injunction was sufficiéi mjunction would be an unsatisfactory remedy because of the complexity of
The right conferred on the banks in November: 1989 to have: Peat Marwiel fe'covenants or possible difficulties in knowing whether a given act would
Hungerfords monitor and review the day to day activities and-affairs Gfthe deitybreach of covenant. ) S
BBH group is important here. B e o oo srrehokre Since the' receivership order ought to have been set aside on 'grounds
In any event, if any ‘case for-the interim or interlocutory appaintmedet related to the identity of the receivers, nothing need be said about the
receivers and managers of the undertakings ‘and assets was made “out; the smissal by his Honour of the application made by the appellants for the
usual undertaking would have to be exacted, and justice-would requiréithg dl'of the receivers on the ground that it could not be maintained that
the undertaking attach to the original appointment was well as to anyofde were, and would be 'seen to be, entirely independent of the parties to
modifying the original order. The argumerit on the appeal has proceededas atiop., . | ¢ g
the basis that the respondents are not willing, in.order to keep the réceive
in possession, to give an undertaking as to damages which will protectst
appellants against the consequences ‘of the orders .of 29 Deceniberag

question whether those in control of the BCH group can be trusted is
ortant one when consideration is being given to any undertakings
td'and to the availability of the alternative remedy of injunction. It has
‘emphasised by the respondents and our failure to deal with it at
er length does not mean that we are not conscious of its importance.
even assuming (as we do) that the learned judge was right in the

‘W he, formed on the transactions and other matters, we are. pot

.. "to 5 . J ik e
e TS rfor the first to sixth app'cl]ants. PW Fox.

9 February. To preserve the receivership without a satisfactory undertslis ¥ Solicitors for the ninth appellant: Esworth & Ebsworth.
as to damages is unthinkable. P - wown o Thotodhe guern R
The learned judge was very critical of certain transactions and of the'wa

in which the appellants had conducted their case. He referred in particuls
to the sum of $1.2 billion which was said to have been lent and whichwas
converted into a deposit for the purpose of the agreement to sell“th&
Australian brewing assets to BRL, to the Ong transaction andtd'‘the®
amount of $21m in respect of which the respondents say that a book ety
records a fictitious transaction. The Ong ‘transaction is also said byt
banks to be fictitious. His Honour thought it highly likely that the entry
relating to the $21m made in BBH’s ledger in December 1989 recorded
genuine transaction and was‘an attempt by BBH to conceal the true exi
of the “upstreaming” breaches. We see no reason to disagree with:
provisional view which his Honour formed about this matter or with
conclusion that the affair reflected very badly on those concerned il
provisional view was right. We prefer to say nothing about ‘the! Qui
transaction and the supposed $1.2 billion loan." We approach this cass'on
the assumption that in view of'a number of matters his Honour was entitied
to think that those who controlled the BCH group included persons in; high'=
positions who could not be- trusted. The matters relied on by his Honous "3
St s AN T 3.3%:* . 1 o . . .

licitors for the US Trust Co of New York: Corrs.

v i 4

‘ “{ii;itots' for the receivers and managers: Freehill Hollingdale & Pagz.
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HEADLINE: BUSH BACKING LABOR-INDUSTRY BILL ON LOGGING
BYLINE: From Associated Press
DATELINE: WASHINGTON

BODY :

The Bush Administration for the first time Thursday threw
its conditional :
support behind a Northwest timber bill, a labor-industry
proposal that would
free the government from some environmental restrictions when
logging national
forests.

.np
(c) 1991 Los Angeles Times, August 2, 1991

Deputy Assistant Agriculture Secretary John Beuter and
Bureau of Land
Management Director Cy Jamison told a Senate panel that the
legislation strikes
an appropriate balance between ecological and human needs.

They said, however, that President Bush continues -to oppose
one provision :
that would provide tens of millions of dollars in economic
relief to unemployed
loggers and millworkers.

Legislation containing special assistance to workers who
lose their jobs in
the timber industry is not needed and would set a bad
precedent, " Beuter said.

The bill is strongly opposed by environmentalists because
it would make it
easier to 1log federal lands inhabited by the threatened
northern spotted owl.
The bill under consideration by the Senate Energy and Natural
Resources
subcommittee on public lands, national parks and forests was
crafted by the
AFL-CIO, the Brotherhood of Carpenters and Joiners and timber
industry members
of the American Forest Resource Alliance.

It is sponsored by Republicans Bob Packwood of Oregon and
Slade Gorton of
Washington in the Senate and Rep. Jerry Huckaby (D-La.) in the
House. :
.np
(c) 1991 Los Angeles Times, August 2, 1991
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The Bush Administration had refrained from backing any of
the nearly dozen
pieces of timber 1legislation that Congress members have
proposed over the past
two years.

The bill would alter the Endangered Species Act =—o allow
for expedited
exemptions for logging.

TYPE: Wire

SUBJECT: LEGISLATION =-- UNITED STATES; BUSH, GEORGE; LUMBER
INDUSTRY -- UNITED
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HEADLINE: SCIENTISTS GIVE CONGRESS 14 PLANS FOR SAVING OWL
BYLINE: By from Associated Press
DATELINE: WASHINGTON

BODY :

A scientific panel Wednesday gave Congress a wide range of
options for saving
the northern spotted owl, but it warned that there is "no
free lunch" when
balancing economic activity and environmental protection in
the oldest forests
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Solicitors for the plaintiffs: Mallesons Stephen Jaques.: = -1 b
soﬁdtom f i thc $ ity » X . : Saxos U ..- pe ’i.'r!,", g . X ' 1 ¥ . L L '
ko fox the ﬁrgt. second, third; fourth, fifth and. sixth defendani SOND BREWING HOLDINGS LTD & ORS v NATIONAL AUSTRALIA
SRS I TN . BANK LD & ORS i et
~ Solicitors for the seventh and cighth defendants; Blake Daw ‘ﬂi .. PR EME COURT OF VICTORIA — APPEAL DIVISION
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: R WEBB._ i P
Vg i b o 3123, 26-28 February, 14 March 1990 — Melbobrne

itk : i (o . i g

géivérs — Appointment — By court — Whether receivership may be used as form

lvency administration.

ice and procedure — Ex parte application — Duties of applicant.

yand procedure — Appointment of receiver — Undertaking as to damages.

¢ BBH group of companies appealed against an order appointing receivers and

agers made by Beach J on 29 December 1989, and the same judge’s refusal to
those orders on 9 February 1990, reported at (1990) 1 ACSR 405.

allowing the appeal: o it
'The appointment of a receiver, like any other equitable remédy, is to be had
where the remedies obtainable at law are inadequate to meet the ends of
ce. The inadequacy of legal remedies is a condition for the proper exercise of
able jurisdiction rather than the foundation of the jurisdiction itself.
(i), There is no principle that a receiver may be appointed only on the application
. ofa.person who asserts some. proprietary interest in the property concerned. What
 the applicant must show is that he has some legal or equitable right which will be
& protected or enforced by the making of the order sought and that no other available
. gemedy is adequate for that purpose. . :
«(iii) The court will not appoint a receiver as a means of establishing a regime for
the administration of the affairs of an insolvent or financially embarrassed company
where the company resists the appointment.

¢.Re Swallow Footwear Ltd (1956) 222 LT 229; Harris v Beauchamp Bros (18%4)
14 -1 QB 801, applied. | :

§ “C{iv) Where the company itself applies, or where a friendly creditor applics, a
- Yeceiver should not be appointed, or at all events should not be appointed unless the
. pwt is satisfied that the creditors, or at least a very substantial body of them,
. gupport the application. A company should not be allowed to use a receivership
| pbtained by a friendly creditor to delay or defeat its assets. Any order should always
e lf ressed to be without prejudice to the rights of any prior secured creditor.
. . (v) However it is otherwise where a company applies for a receiver to safeguard
sets which it is incapable of safeguarding itself. Assets are not in jeopardy for this
%ose simply because secured creditors intend to exercise their rights with regard
- 10 the assets. -

“i(vi) Where there is a danger that the company will dissipate its asscts a Mareva
fnjunction may be granted and in a strong enough case of that kind a receiver may be
#ppointed. But that is a limited exception to the general rule that the court will not,
byinjunction or by the appointment of a receiver, require a company to give security
for the claim of an unsecured itor. b =5 '
ity . Lister & Co v Stubbs (1 'Ch D 1, followed.

Jackson v Sterling Industries Ltd (1987) 162 CLR 612; 71 ALR 457, referred to.
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of the Pacific Northwest.

.np
(c) 1991 Los Angeles Times, July 25, 1991

The four scientists on the panel, which was commissioned by
two House
committees to make recommendations on protecting the owl,
offered 14 options.
Most called for dramatic 1logging . cutbacks in order to offset
years of
excessive timber harvests in the region's national forests.

They concluded that existing management of the region's
national forests
places the threatened owl, the marbled murrelet and other
old-growth wildlife at
the risk of extinction.

"We looked hard and we don't think there is an alternative
that provides
abundant timber harvests and species protection," said John
Gordon, dean of the
School of Forestry and Environmental Studies at Yale
University.

"We don't think there is any free lunch," he said at a news
conference.

One of the choices would cut back Northwest logging to
less than one-fourth
of traditional levels, to as low as 750 million board feet a
year, and provide
protection for troubled salmon runs in the Columbia River
Basin as well as the
threatened spotted owl.

That approach would cost the region a minimum of 60,000
jobs from the 1985-89

average, with much more unemployment possible if the
prescribed protection was
.np

(c) 1991 Los Angeles Times, July 25, 1991

extended to private lands as well as federal forests, said K. .
Norman Johnson, a

forest management professor at Oregon State University.

At the "high timber yield" end of the range of choices,
logging could :
continue at near traditional levels, as high as 5 billion
board feet annually,
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(vii) An ex parte application for a receiver should not be i I.
Fn:rgency. On such an application the court shouldsr:g;i:'id:iuwplt:;u
interlocutory junction would suffice, and whether the .usual. aking
danoaggcs%h;:uldbercquued. i et b pdsTing
_ Obiter: There is much to be said for the view tha e applicati
Interim injunction counsel should raise with the jutd(::: a;?rg:rnroamga ttﬁd"
of oversight, the question whether/an undertaking in :!amages is approp .
though counsel may wish to contend that for some extraordin
undertaking should not be exacted. 2 ey s

(viii) In the instant case: e ranneg

(2) the primary judge app

gl their powers to manage and control théir own businesses and affairs. In
the result'the control of assets worth, it may be, billions rather than mere
hindreds of millions'of dollars changed hands: The receivers and managers
jere to be in possession until further order. And they had very wide powers,
ding what 'was (on ohe view) an unlimited power to sell assets. At the:
opportunity afforded them, on Tuesday 2 January, the companies asked
judge who had made the-order to set it aside. The hearing of this
ication took almost the whole month. It-was unsuccessful, and on
bruary in'a:lengthy considered' decision his Honour' required the

: arently acted in order to impose an admini . . . ried thei T TR
isolvency, which : : ‘ dministra ceivers to give security, varied their powers in some respects and in effect
at least be had fallod o g b xctise of thie powér to appoint a receive ed that the receivership continue pending the trial of the action that
- in breach of contract and ,;nmf;l; mbﬂwl °9“i 1:::‘?3““"3 transfers of fu banks had in the meantimecommenced or further order. An application
appealable error; tion, which would itael the' Bond ‘companies 'to" remove -the receivers on' the ground of

(b) the respondents had acted unfair deliberately Tailii do st rloen iitability was also refused, but the summons was used by his Honour to
gt g tely f: give : f 4 . .
notice to the appellants and then ]syegydﬁg an op;,ll’ss?f;“oﬁ;‘; e® p-q 7T e the variations to his earlier order which we have mentioned. The

(c) the judge had failed to consider the likely' damage which would flow:tc d companies appealed to this court, which on 28 February allowed the

:Pp".“a“_'s: and the usual undertaking as to damages should have b sal without giving reasons. Those reasons we now give. It is important
9 azq:xucd,m D e 3 i ‘our reasons for decision be published as soon as possible and in' the
pcndi:?ga furth erc;rd cf‘j.s kipd should not have beén expressed to 9pé terests of expedition we yefrain from giving the long summaries of facts

‘dnd'submissions which might otherwise be expected. An'adequate summary
‘Would be'of great length: The learned judge’s reasons occupied 232 pages
much of this was devoted to the chronicling of events. We use his

(e) if any relief was to be given in the circumstan i
' - injunction would have been sufficient. ou, - mmrlloah

219 .

Appeal . : Y Hohour’s abbreviations in general in'referring to the companies. We shall
; et T Al L occasions oversimplify; Our own reasons for decision will to a large
appTgfa:?s ;n i lmordcmappoiﬂtmg receivers and man tent presuppose familiarity with' the undisputed facts forming the
dectiion refusing dm prher, patto'on 29 Decenibér 189 <atid ol kground to the application for receivers. « o ¢
g an applrcation to vacate or rescind those orders made ome short' and ' necessarily’ imperfect summary of the financial

9 Fcbruary 1990. The Full Court allowed the 'a . : S % : R b R %
: A ; ppeal on 28 Febru _ ngements giving rise to this litigation is nevertheless desirable. The six
published its reasons on 14 March 1990. - L AT 3’3’ 3 defen%l:ms to the agction form partg of the Bond Brewing Holdings group,
" which ‘itself forms part of the Bond Corporation Holdings group. The
" fistnameéd defendant, BBH, is a mere holding company, its principal assets
L being the shares in the brewery companies and in BBI. The companies
. which conduct the breweries are Castlemaine, Tooheys and Swan, the
" $econd, third and fourthnamed defendants. The fifthnamed defendant,
} BBI; has been described as éngdged in various trading and entrepreneurial
' 4ctivities. The' sixthnamed defendant, BBH Securities, is' the conduit
. through which money-flows from the four operating companies (the brewery
' eompanies and BBI) to BBH and vice versa. The second to sixthnamed
. defendants are all wholly owned subsidiaries of the firstnamed 'defendant,
| BBH. - VAT b Lo o wesh
%In 1986 BBH wished to rearrange its affairs by means of a facility of
A$880m obtained’ from a group of banks and an issue of US$510m
wnsecured notes (described in the evidence as “junk bonds™) in the United
: " S B & States. The plaintiffs in the actioni are the presently interested banks
mmﬁﬂh’t,;‘;‘é:m JJ. Shortly after 4pm on . Friday b iogether with National Nominees, which as trustee for the banks had many
St cﬁ'ec'tivj:;mnoﬁoe = the ng weekend, on an application ;madg @F powers under the instruments about to be mentioned. What is described in
group, part of the Bond Co ¢ companies concerned, the. Bond ing . the jargon of ‘today as a“financing package” was arranged in the sum of
the application £ di rporation group, were placed in receivershipion bout A$1.6 billion, comprising a “senior debt facility” of A$880m from the
PP of a syndicate of 16 banks who were owed about (Thé banks, a “zero coupon” ‘note issue. yielding up to: A$280m, and the
uﬁc

' AJ Meyers OC and N J Young for the first to sixth appéllants. v iy
S K Wilson fqr the ninth appellant. : ; u'-;dw

S E K Hulme QC, R Finkelstein QC, J H Karkar O & M B sl
P E Anastassiou for the respondents. PR NG m'“f;’d

PR - 1 ' - {27 vrisy
Voik Hayes QC and R A Brett for Cede & Co and US Trust Co (?fN?'ﬁ

PJ O’Callaghan QC and A W Sandbach for the réceivers and m#ﬁagé‘f 4

i Loty piay
. Cur. ady,

order is perhaps the most momentous ex : i ' i i '
; : il X parte order ever ma an subordinated ‘note issue (the “junk ”) in the sum of US$510m. The
Australian court, resulting as it did in the immediate loss to the companies “senior debt facility” of A$880m fr banks was made up of a funding

e YA R R e




at the cost of as few as 2,000 jobs, the committee said.

"The first four or five options violate the daylights out
of the Endangered
Species Act," said Rep. Sid Morrison (R-Wash.). "I get the
feeling what we've
been thinking all these years is true. We have some tough
decisions to make."

Rep. George Miller (D-Martinez), chairman of the House
Interior Committee,
said he hopes that Congress can adopt some solution this year.

Environmentalists responded favorably, and timber industry
leaders
disapproved.

"In the mad rush to protect owls, murrelets, salmon,
ecosystems and other
life forms, we are forgetting one particular species -- Homo
sapiens," said Mark
Rey, executive director of the American Forest Resource
Alliance.
.np

(c) 1991 Los Angeles Times, July 25, 1991

Jim Blomguist of the Sierra Club said the report should
serve as a "wake-up
call for Congress."

The scientists were asked to 1look at the issue by the
Agriculture Committee,
which has jurisdiction over national forests, and the Merchant
Marine and
Fisheries Committee.

TYPE: Wire

.nd
LEVEL 1 - 4 OF 140 STORIES
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facility of A$600m from the banks themselves to BBH .and a “direct p
letter of credit facility of up to A$280m whereby the banks gave security
means of letters of credit for the repayment of moneys to'be obtainedak
BBH by way of an issue in the United States of “zero coupon’’ notes; th
notes which instead of bearing interest were issued at a discount. The ba
have in fact been called upon to pay and have paid under these lette fieesiver in the usual way, and by them BBH irrevocably appointed National
credit. The action concerns attempts by the banks to recover the mon Nominees its agent to exercise the power to appoint a receiver. Thus while
Wwhich they had made available both under the funding facility and un ihe banks did not in the conventional sense themselves take any security for

] . i “the accommodation which they granted to BBH they insisted that, BBH
was in the region of A$800m, in three different currencies, - #tself take a conventional security in respect of the moneys advanced to the

There was no shortage of agreements to give effect to these complicats '

‘eperating companies and themselves took power through National
arrangements, and some of them should be mentioned. There is a loan-a WNominees to control the enforcement of that conventional security. , -
credit agreement dated 21 November 1986 (and later thrice amended), by h bill acceptance and discount agreement entitled Natiopal
which the banks agreed to make available to BBH the “senior debt facil ominees, as Security Trustee, tq terminate the facility at any time and
in the amount of AsssOm The parties to,that agreement are BBH Jequire immediate payment by the covenantor to BBH of the face value of
borrower, Castlemaine, Tooheys, Swan and BBI as the covenantors; wll outstanding bills provided that the banks had required-immediate
banks, NAB as agent for the banks and National Nominees as the Secur ipayment by BBH. % FRCOTE R R IR PR
Trustee. Under that agreement all credit is to be extended to BBH::ngy F4iThe, debt due to the American holders of the long-term and high interest
credit is given to the three operating: brewery companies or . BBI- nogs iring unsecured notes in the sum of US$510m was subordinated to that of
although they are the covenantors, do they covenant to make any paymgnt wstralian banks. The numerous agreements, executed as part of the
to the banks. The borrower, BBH, is 'to! use, the proceeds. of! all

: : eme included a BBH  creditors priority deed which ' effected this
accommodation granted to it and the zero coupon notes and the US$51 ubordination. This was made between United States Trustee Company, of
unsccurcq notes to make-loans to BBH Securities on condition that,

w York, BBH and National Nominees. It may be noted that this deed not
y effected the subordination but also provided for a payment stoppage
three brewery companies and BBI by the discounting by BBH Securities tice to BBH and the trustee for the United States bond holders. It was
oed that if. one-third of the creditor banks in value gave a payment
i . ppage notice BBH would not pay interest due under the bonds, and that
security in the conventional sense in terms granted to the banks to 50 otwithstanding such a notice payment was made by BBH to the trustee
rcpaymeant. VT : (ehinalel trustee should hold; the money in trust for the banks. An interest
Although the loan and credit agreement imposed obligations on BRH, payment of US$30m was dug to the bond holders on 1 December 1989 but a
Securities it was not a party to the agreement, but this apparent oversight i payment stoppage, notice was given on 23 December and this interest was
was cured by one of the amending agreements, which brought it in as-a * not paid by BBH. By the BBH creditors priority deed, all the rights of the
RALLY ] i o ide bond holders are subordinated to the prior payment of the banks’ debt on
The loan and credit agreement obliges BBH to repay the principak he. dissolution or winding up of BBH and. if BBH is wound up any
outstanding by instalments, beginning in 1991, It is also obliged to repay the butions which the trustee for the bond holders receives are to be held
principal immediately upon receipt of a declaration by NAB that all mongys iton trust for the banks., i R g
owing arc immediately due and payable. Notice of such a declaration magp should also be mentioned that there was a prior borrowing of about

be gi'\{en once an event of default (as defined) has occurred. Notice was; 35m by Swan under a debenture trust deed of 15 December 1983 and
fact given during the morning of 29 December 1989, i it

: i ;. this debt was not subordinated to the debt of the banks.
The loan and credit agreement contains a number of covenants on the

, : In addition to the BBH creditors priority deed there was a BBH group
part of the three operating brewery subsidiaries and BBI. BBH Securities itors priority deed, which subordinated to the rights of the banks under
does not give these covenants. More will be said about them in a moment,

: loan and credit agreement the rights of BCH and other members of the
We have mentioned that by the loan and credit agreement BBH was tor

CH group in respect of sums owed to them by BBH. -
make loans to BBH Securities on condition that that company use the fundg 'While the banks have not been given priority ever the holders of the
to provide financial accommodation to the three brewery companies and gbentures issued by Swan in 1983, the banks have thus been given priority
BBI. A series of bill acceptance and discount agreements (called in sommdq A gver the US bond holders and over members of the BCH group and so, the
the documents operating subsidiary credit agreements) were entered intg {rade creditors being relatively small, the banks have, priority over virtually
between BBH, BBH Securities, the Security Trustee and the companiesth * all creditors except the Swan debenture holders, 1\ ¢ ./
which the accommodation was to be given. Pursuant to these the m neys i

peptance and discount agreements deeds of charge were entered into by
¢ four operating subsidiary companies by which they granted to BBH fixed

gnd floating charges securing payment to BBH of moneys due by them to it
smnder the bill acceptance and discount agreements. Those deeds of charge
wered BBH, when the security became enforceable, to appoint a

Neither by the loan and credit agreement nor by any other agreement is

> :We have stated the effect of the documents in broad and simple terms.
obtained by BBH under the loan and credit agreement were passed to 2 The banks sought to protect their t:‘Qian by means of the subordination
the four operating subsidiary companies. In association with theSS bill already mentioned and the taking of the power to control through National
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HEADLINE: NATIONAL FORESTS CELEBRATE CENTENNIAL;

ENVIRONMENT: MODERN RANGERS FACE NEW PRIORITIES FOR LAND'S
USE. THE 100-YEAR

TENSION BETWEEN LOGGERS AND PRESERVATIONISTS CONTINUES.

BYLINE: By JEFF BARNARD, ASSOCIATED PRESS
DATELINE: GRANTS PASS, Ore.

BODY :

When the first national forests were created in 1891,
conservationists were
worried that the unchecked westward march of cut-and-run
timber barons would
leave the nation without lumber, water or wildlife.
.np

(c) 1991 Los Angeles Times, July 14, 1991

This year, the U.S. Forest Service celebrates the
centennial of the lands
under its care -- and environmentalists still are worried.
Logging in the
national forests continues, and they say wildlife is
imperiled. :

"It is so bitter, and so 1ironic," said Brock Evans,
National Audubon Society
vice president for national issues. "They are liquidating it

all slower in the

Forest Service, with a 1lot more bureaucracy, but they are
liquidating it

nonetheless. The arguments are all the same."

The echo of the century-old battle is particularly loud in
the Pacific
Northwest, home to the biggest timber producers in the
national forest system

and the northern spotted owl, which has turned the timber
industry upside down

since it was declared a threatened species last year.

"Eighty years ago, we didn't understand what we were doing
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Nominees the exercise by BBH of the power to appoint & receiver-und
debentures given to it-by the four operating companies. The third w
'which they tried to protect their position was by the taking of the: covehings
contairied 'in°the’foan afid credit agreement.” These include ‘coniplicited
covenarits of theé kind commonly called “regativé pledges”, inwhich lendes
have inl recent years often'placed their faith'instead of taking convent
lcnmmydém ’thmt altlgisto ‘their’ regre mt;-'For‘remm:euperienoes' ‘have shoWh
at all-the covenarnits'in’the world are no substitute for g
fashioned security, < /7 '« )0 o) Duiae oo o }ubsumtcrfore?::!
By ¢l 24.1(a) of the loan ‘and crédit agreement BBH and the coveriatt
(the covenantors being the four operating comhipanies) each' underto ' :
furnish t6' NAB ‘within' 120 days of the close‘of its financial year copiesioh
audited accounts and by ¢1'24.1¢d) each of them undertook that it would.
‘within 60 days after each 30 September’ give a certificate to NAB-th :
event of default or potential event of default as defined had occurred sings

i el 24.2(k)(i) ' to +(iv) ~excepti the "payments  described -in
401 oo el 24:2(k)(v) to.(xii); and after the expiration;of the spid
HOd v io 2:period of two years, it would not make arestrictéd payment
‘adtihas — - -other than a payment of the type referred to in.cl 2:of the fifth
Sl o1 | schedule! to the loan and credit agreééments unless  the
&0 1)1 ¢ . lconditions specified in cl 1 of the fifth schédule were satisfied:
! aoo o d%.z(k); Bt e o bt soang goniziipos . ogweitl ad)
s91(wii) in the 'case:'of BBH and 'éach covenantor, it and it§
“Bas )7L 1 subsidiaries would not amend its memorandum ior articles of -
Cbuninsdin - association: ¢l 24.2(m).” ;¢ o 1w g dmiddis 0  aadio i
4 /The appellants accept this as a broadly accurate statementiof the effect of i |
. the Provisions in question subject to a qualification concerning payments in i
thelordinary course of business. Both at first instance/and on appeal the i1
mants contained in cl 24, some of which are paraphrased in' the extract
kitéd from the statement of claim, were described as concerned in part

i e

the last certificate and ‘thatsince 'the last certificate there had 'besh o event “upstreaming” and “side-streaming”. Upstreaming is the passing 2
default or event which with the giving of notice or lapse of ‘time wolild: of mohey up through the BBH group to'the parent, BCH. Side-streamingis et |
become a default under any indenture, and that all ratios and finaticial (fhepdssirig .of money sideways to BBI from other'members of the BBH w1
covenants had been ecnﬁphcd with. They 'also undertook ' duly: p.The covenants, among other things, restrict the passing of money jﬁ", |
‘punctually to ‘pay all’taxes payable: ‘c124.1(f). ' The substance of othér: ards and the’passing of money sidewaysin: this sense: they do not ‘% !
PTUV'ISIQIIS rche_q °’.1 by'thq banks maybe ‘taken’from the alkgatmnsin dbit it oo v ] e 7 V3 RTINS ot funryg b aaadhl il "ja f
stgff:mept 6f.°",°‘m: il N ; MORVBAY Soft2. ST GITUZ I e banks say the collection of agréements shows an intention that, while "
(¢)'Each'of BBH'and the covenafitors undertook to the agent and were not secured creditors in the conventional sense, their position was *TE g
: Igmgn_t_fontself pndoubehnlfof'its'f;ub_siciliarfcb,‘ _in‘tea;hh ¢ much /inore-advantageous 'than that of the. ordinary unsegured siki
o h: ... : LY II';:_ ‘ ] -1 7_'“31 w ,..,._“ ity Bl o '3,) . Or. LY j ¥
(i) in the’case of each covenantor, it and"its subsidiaries 3 fThe ex parte order appointing receivers was made the day after an ik

_ Dot create, permit or suffer to' exist ‘any sécurity intere
"' defined) over all‘or any of its assets except for certain e

... and charges described therein: cl 24!2(b)(i); ratend
(ii) in ;he‘c_ase' ‘;)f BBH‘;)ift would not acquiré or purchase or i

' otherwise dispose of any property, whether real or pers
el 24.2(d)(iii); ety rty & Sneibey P-',-?ﬂf;

(iii) in the case of BBH, it'would not enter into contracts

muncement to the stock exchange corcerning the salelof Bond Brewing
' §ssets'and we now trace as briefly as possible the history: of évents so far ‘as 1
¢ fhesale of brewing assets is concerned. ‘To say that by the end of 1989 the kil
" BCH group had for some time had financial problems is to do:no more'than !
. gtite a notorious fact. Assets sales in order to reduce debt were under |
' ensideration at least for a good part of 1989. The BCH group had not only
" itssAustralian breweries but also breweries in the United States. A ‘sale
y : it ' Y " agi¢ement dated 29 May 1989 was entered into between BCH and Bond
or thing whatsoever other' than the' relevint documents'y( § Corporation North America as vendors, Manchar Holdings Pty Ltd (a
. defined) or anﬂmdent_u_rc_(as' defined) or any documents’or . wholly owned subsidiary of Bell Resources Ltd) as purchaser and BRL as
~ agréement to be‘entered into'under any of them or any ¢ | guarantor. The'agreement took the form of a sale of shares and included the
document approved by the agent providing for the refinan * gale by BCH of all its shares in BBH. Byl 4.1 completion of the sale and
i e ] SCRIOGM I 1 be provided under ariy 3 of both the shares in BBH and the shares in BBH(US) was made ,
YN ', them: el 242¢d)(iv); 111 i 1o i il "~ gubjeet to a “condition precedent” that a number of approvals to the sale i1
' (i) in 'the case of each covenantor, it nd its subsidiaries ¥ ® adpurchase had beenobtained and remained in force. These included'the
', ' not m_alnﬁ_'aﬂ}f lqans-'or: advanceés or extend any ‘fc B Giensts of the bkika: . i1 Sl S50 s Sl 2 i L
e ﬁ“#"?%‘;‘ﬁm"d‘“"“"qr_ make any paymerits of whaf " 39There exists' a'novation’' and amendment agreement which bears date |
i s g m‘mw"_. MH.“. to-any person except for certain payniénts * 30Junc 1989 and isin refation to'the share sale agreement dated 29 May -
. (v) BBH would ot it cl24.2(g);" ot i otk 1989, but nothing need be said about this. Two further agreements were
~ (v) BBH would not issue any further shares and the consoli ated executed, each dated 19 September 1989; for the purposes of what has been
subsidiaries qf BBH would not issue any further shares othier ¢alled the Lion Nathan purchase of the Australian Brewing assets. The first
than to BBH'or a wholly owned subsidiary of BBH; ¢l 24.2(i); of these is the brewery sale suspension agreement. This is' made:between
period of ol et from the date'of the laand'c‘ri:dit sgreement dated 29 May 1 that they will take no steps to complete
agreement ‘make any of the restricted payment®tescribed in ~  that purchase priof to 31 JanUafy 1990 or the date of termination of the

ot




would lead to the

gray wolf's extinction from Oregon, to the grizzly bear's
extinction from

Oregon. The difference now is we are able to study and
understand the results of

our management a lot better than before," said Andy Stahl of
the Sierra Club

Legal Defense Fund in Seattle, a leader in court battles to
protect the owl.

The forest centennial, being celebrated across the country
this summer, dates
from March 3, 1891, when Congress passed the Forest Reserve
Act.
.np
(c) 1991 Los Angeles Times, July 14, 1991

Within three weeks, President Benjamin Harrison created the
Yellowstone Park
Timberland Reserve, 1.2 million acres around 19-year-old
Yellowstone National
Park. It was followed the same year by the White River Plateau
Timberland
Reserve in Colorado. More reserves followed in 1892 in Alaska,
Washington,
Oregon, California, New Mexico and Colorado.

Though it drew little attention at the time, historians now
point to the act
as a turning point in the national policy on public land:
Instead of selling it
or giving it away, the government began to hold land in
reserve.

The act was born of a mood that began to develop in 1864,
when George Perkins
Marsh wrote in his book "Of Man and Nature" that too much
logging in his
native Vermont had damaged the landscape and hurt fish and
wildlife.

To feed a growing nation, 190 million acres of forest were
cleared for farms
between 1850 and 1910, equivalent to all the lands now in the
national forest
system.

"The villain of the modern world, the automobile, took a
huge amount of
pressure off our forests, because we don't have to feed all
those horses," said
Doug MacCleery, a Forest Service assistant director of timber
management .
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Brewco -acquisition* agreement, whichever “first ‘occurs. The Brewoco:
acquisition agreement is the second agreement dated 19 September 1989, As
company (Brewco) was to acquire the Australian brewing assets of the BCHS
group — thetranxacﬁonwastotakctheformofasalcofahares — and
issued capitalof Brewco 'was to be held as to 50 per:cent by the !
d company, Lion Nathan, and as to 50 per cent by, BRL. By cl 4.

ontains no allegation of any actual or apprehended wrong on the part of
‘Securities; indeed, the allegation of apprehended breaches madc in

ta 33 iexpressly excepts that company. On the face of the pleading there is
basis whatever for the claim for damages made against it. Paragraph 34
the draft says this: : - Stz S
. “The said breaches of the loan and credit agreement by the defendants
lvesubstantially diminished and continue substantially to diminish the
.and assets of each defendant and the ability of the plaintiffs to recover
- payment of the said amount from BBH, and have adversely affected the
\ability' of BBH to perform its obligations under the loan and credit
dgreement, its financial condition and business and the security. of ‘the

intiffs, and consequently the funds and assets of BBH stand in
' derablejeopardy."- S o 4 Bl
hen' the writ was filed on 2 January 1990 a number of paragraphs (36 to

were added to the draft statement of claim. These paragraphs
' d the US$510m note issue, its subordination by the BBH creditors.
" deed, the ‘payment stoppage notice given to the trustee on
December, intimations to the banks by BCH and the defendants on 26
128 December that liquidations would result if that notice was not
fithdrawn and the making of an application on 29 December in Western
: " Australia for the winding up of BCH. It is hard to know what to make of

through the assumption by BRL of the debt owed in respect: of | the & paras 36 to 43 of the staten:ll:::nt of claim, which are absent from the draft.
Austrah_an brewing: assets "}’h“?h Bond has agreed to reduce- prior: & Some of them may be objectionable as pleading evidence instead of facts,
completion through application ‘of the proceeds of asset sales now nnide . but:that is the least of the problems which they raise. Their only relevancy
way. iotibagg | ¢, it seems, be as allegations made in support of the claim for a receiver
[ . and;the allegations are presumably put forward on the basis ‘that a
¢ probability or danger that one or more of the defendants will go into

dated 19 September 1989 was entered into between Lion Nathan, BRL and
others for the establishment of a joint venture between Lion Nathan ar
BRL in relation to the Australian brewing assets of the BCH group.. 54T
On 28 December, the day before the appointment of the receivers, BR
announced to the Stock Exchange that it had on 22 December given
to BCH and Lion Nathan of intention to terminate the master agreement
the expiration.of 14 days from that date. On the expiration of the 14:day
the announcement continued, the original arrangements of 29 May:198
involving BRL and Bond would revive. The announcement continued:»

* O

oL : 5 ’ . ' ¥ i LI ’llr
- “Bond had indicated to BRL that -t may be possible to completeithe:
transaction by 1 May 1990. However, successful completion in such a petiogs
will obviously depend on the co-operation by the bankers and creditors.gf - - - Ay
B‘:fld Brcwmgrlgoldmgs L. G QI Sl g g e #iln the course of the application some reference was made to the question
BRL recognises the ‘mportant position of the various members:of the - whether the Bond companies had been notified of it. Evidently counsel said
syndicate led by National Australia Bank Ltd. BRL will now be seeking:t 0 | thit & notice had been “sent off” and that the banks’ legal advisers “did not
meet with syndicate members to discuss ways in which BRL.can co-operatg’ | expect it to-arrive in time”. This notice was in fact a letter sent by facsimile
with those creditors to enable their interests to be' protected while B REs . transmission at about 2.30 pm on 29 December by the banks’ solicitors in
proceeds with its acquisition.” v ; - SN SRR [ . Melbourne to Messrs Parker & Parker, the Perth firm acting for BBH. (We
The draft statement of: claim placed before his Honour when! the * give Melbourne times throughout.) The letter said that application would
application was made alleges the ‘provision of financial accommodatiogy © bemade to the Supreme Court of Victoria as soon as convenient to Yhat
pursuant to the loan and credit agreement, the undertakings or covena 5 & court for the appointment of receivers and managers of the six companies in
that we have carlier mentioned, breaches of those covenants andthel" & question and concluded, “We expect that application to be heard this
existence, and. exercise by the plaintiffs on 29 Dccen}bcr, of a powerita " #fternoon”. The letter was not marked “Urgent” and having regard to the
declare all moneys owing under the loan .and ‘credit, agreement. tpl ¢ mumber and nature of letters sent by solicitors to each other nowadays by
immediately due and payable. The prayer claims against'‘BBH a declar . facsimile transmission the mere fact that a letter is sent in this way is hardly.
of indebtedness and judgment in the amount of the indebtedness. Dam * anindication of urgency. The sending of the letter was not preceded,
arc ciaimed against all defendants. In addition the,prayer claims an ordes . dccompanied or followed by a telephone call to Messrs Parker & Parker.
interlocutory and final, appointing a: receiver and manager o protect; t When the letter arrived the partner concerned was at the office of BCH and
f he did not receive it until he returned to his own office some time after 3pm.

collect, get in and receive the assets of each defendant;- ne fatnd
‘The draft statement of claim alleges, correctly, the incorporationof BBH' Unsuccessful attempts were then made by Parker & Parker to speak to
" those who had the conduct of the matter in the banks’ solicitors’ office and

Securities and that it became a party to the loan and credit agreement. i
alleges, correctly, that the covenants on which the plaintiffs. rely are: immediately after that Parker & Pagaer telephoned their Melbourne agents
and arranged for them to go as a ir of urgency to the Supreme Court.

covenants by BBH and the four operating companies and consis with'
this it alleges breaches of the covenants on the part of those com qt Later Parker & Parker were informed that their agents could not accept the

b
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"Almost a third of agricultural lan.d was devoted to feeding
horses and mules.[H
P

(c) 1991 Los Angeles Times, July 14, 1991

Once that pressure was taken off, we didn't need to clear it."

The Forest Reserve Act came at a pivotal time: two years
after the Oklahoma
land rush turned loose the Sooners in lands once set aside for
Native Americans,
and two years before Frederick Jackson Turner told the
Columbian Exposition in
Chicago that the American frontier was gone, erased by
settlement.

Western politicians fought unsuccessfully to cut back the
President's new
preservation powers, afraid they were being robbed by liberal
Easterners of
timber, grazing lands and minerals they had earned by trekking
across the
nation.

Under President Teddy Roosevelt, an avid outdoorsman, the
growth of national
forests accelerated. One political cartoonist at the time drew
Roosevelt as a
barber shaking his Forest Reserve Tonic on the sparsely
timbered pate of Uncle
Sam, and remarking: "It's getting thin on top."

The U.S. Forest Service was created in 1905 to run the
preserves and now
oversees 156 national forests, 19 national grasslands and 71
experimental
forests covering 191 million acres.
.np
(c) 1991 Los Angeles Times, July 14, 1991

Norman Maclean described working on what was then the
Selway Forest in

Montana during the Service's early days in his short story,
"USFS 1919: The

Ranger, The Cook and a Hole in the Sky."

"It was a world of strings of pack horses or men who walked
alone -- a world

of hoof and foot and the rest done by hand," he wrote.
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instructions owing to a conflict of interest. Further efforts were made!b
Messrs Parker & Parker, which need not now be related, and the upshot
that both the representative of a freshly instructed firm of Melbbu
solicitors and counsel instructed by Parker & Parker by telephone 2
independently at the Supreme Court at about 4.25pm shortly after the or Ly it ) T a| LT o e adt g af L styes
had been made and the judge had risen.’ S i adTee order is in.our experience unique, in that it is akin to an injunction
‘The ordér ‘made on 29 December 1989 bears 'evidence “of*hastf piained, without notice to_the defendants which combines these three
preparation by the banks’ advisers both as regards clerical or similares Igs: 1t operates not “P“l a specified date in the very near future or the
and as'regards matters of more substance. 'We mention the clerical 2 mination of an application in’ the very h"'a{' future, but simply until
other minor errors for the support they give to the 'view that!the ba ither order; it grants ordinary litigants relicf akin to that of an infjunction
advisers were so anxious to obtain the immediate signature of the judge out being supported by the tisual undertaking notwithstanding the
an order that it was put before him without even a fairly quick reading wh nger to the defendants of calamitous loss; and it gives the applicants their
should have purged it of some at least of those mistakes. On no view was thi 0sts out of the defendants’ pockets in any event. L3 R
matter so urgent that a few minutes ‘could not have been spared to check: . = The hearing of the application began shortly after 2.15 pm. It was 6ver by
order before it was handed up. So far as minor errors are concerned, thi

order wrongly records that there is a'proceeding that has been commence!

by writ and misstates the number of the Order of the Rules of Cour:
pursuant to which it is. authenticated. Paragraph.1of the order,
paragraph which makes the appointment, refers to a “summons or i
that did not exist and ‘was not contemplated. The paragraph co:

applicants their,costs against the defendants, by providing in para 6 that the

5t be paid.out of the. assets of the; defendants, who are: to be mulcted in
D51 wﬂfgfn having had the opportunity of being heard on that or.any other

ded-up by counsel: At about 4.25 pm counsel for the defendants arrived
court, to find that his clients were already in ‘receivership. He asked that
OnoUr sit again at.once but wasinformed. that any further application
Id be made to his Honour on the following Tuesday.: ' .~ 0! 10
The-application was supported by an unsworn affidavit 64 pages long,
powers concludes with the words “it being the intention that such p mpanied by half a dozen thick volumes of propesed exhibits; some
are met (sic) withou (sic) lilmitation (sic) to the other”. Subparagraph:(p} = tional documents were, refecred to by counsel in the course of the
empowers the receivers to dispose of property of the companies buf #pplication. No authorities were cited. The application, a hostile one by
subpara (y) seems to require thie approvat of the court to a sale of propel fertain: unsecured creditors .of one .company for the appointment of
of the companies. The order appears to require that the former powerbe geivers and managers to the undertakings of that company and its five
not read down by reference to the latter. One would in addition havéite: ly owned subsidiaries, those companies having very valuable assets and
consider s 324A(2) of the Companies (Vic) Code, which has the: effect off g part of one of the largest groups of companies in Australia — raised
empowering a receiver of property of! a icorporation to dispose of thalt a t questions of law concerning the power to appoint recgivers and its
property for the purpose of attaining the objectives for which he  Tight - exercise, called for .an understanding of the relatiopships and
appointed; this power is subject to any provision of the court order mak ¥ mmcn_ts_between_many_dlﬂ'ercnt entities and required, if an ordet:was in
the appointment, being a provision that limits the receiver’s powers. i1 © gontemplation, consideration of suf:h matters as altamanve;-remeqlcs _and

The order refers in more places than one 'to the subsidiaries of ! : age to the defendants. How did the balance of convenience incline?
companies and in this regard it is not confined to wholly-owned subsidiari application being ex parte, further principles came into operation and
Although subpara (p) empowers the receivers to'dispose of property.of nded gttcnnon: Was such a case made out as wan*apted ex parte relief
companies, -subpara (y) refers to the possible sale of property .ofith in particular this most drastic form of ex parte relief? What was the
companies or any of their subsidiaries. '« G oo SN pgree cof urgency? ‘When could. notice first have been given to the

While r 39.03 of the Rules of Court requires the party ‘obtaining" sfendants. of the' intention to.apply? Would any. damage that, the
appointment of a receiver to serve a copy of the order on the receiver th plendants might sustain from the mere appointment of receivers and
is no corresponding requirement with regard to a person of whose prape . Wanagers be irreparable? Should the usual undertaking as to damages be
a receiver is appointed. The order does not require service of a copy of . W?.Gl\wn that an appointment was to,be made, just what was its
or of the unsworn affidavit of Willis or of the affidavit of Willis, once £ basis? How long should the order run? Was a writ to be filed and was the
been swomn, on the defendants. The order does not record the unde * gppointment. to endure. until the, determination of an interlocutory
which was taken by his Honour from the plaintiffs to have the uns . #pplication in that action? How were the defendants to be given notice of
affidavit sworn in substantially the same form. b o * the order and of the basis on which it was made? If the appointment was to
A draft statement of claim was handed up to his Honour, but the ordé¥ * £ Stand pending further order, should liberty to apply. to set:it aside be
does not refer to any undertaking on the part of the plaintiffs to file a writ . Bxpressly reserved? Were the powers given to the receivers no wider than
institute other proceedings, nor was any such undertaking given in fact  the, purpose of the appointment and its probable or possible duration
order is highly unusual in that, having been made ex parte, it is expressed : red appropriate? Were those powers internally consistent? What of
operate, not for the shortest possible time ‘until a specified day or unig = the powers under s 324A(2) of the Companies (Vic) Code? Should security
hearing and determination of an interlocutory application, but until ) ¥ be ordered and if so in what. amount{g@hat of costs? Were. they to be
order. It is also most unusual in that, being an ex parte order, it gives-the 5 reserved and if so in what proceeding would a judge later deal with them?

s.0f the, application be costs in the receivership, This means that they

after 4 pm, when his Honour sigried'a form of order, five pagés long,

LEE




"Nowadays you can scarcely be a lookout without a uniform
and a college
degree, but in 1919 not a man in our outfit, least of all the
ranger himself,
had been to college. They still picked rangers for the Forest
Service by picking _
the toughest guy in town. . . . As for uniform, our ranger
always wore his .45
and most of our regular crew also packed revolvers, including
me."

The main jobs of Maclean and his colleagues were running
off timber poachers,
building trails and fighting forest fires that some years
scarred 50 million
acres.

Today's rangers are a different breed. They use computers,
four-wheel drive
vehicles and a 1library of environmental laws to seek a
delicate balance among
competing interests under a creed known as multiple use.
.np
(c) 1991 Los Angeles Times, July 14, 1991

Last year, 263 million people visited national forests from
Alaska to Puerto
Rico to camp, hunt, hike and fish. The forests also contain
47% of the nation's
softwood timber, 200 species of plants and animals protected
by the Endangered
Species Act, and 80% of the nation's wilderness.

The harvesting of the national forests is not new, though
these lands did not
become a big contributor to the nation's timber supply until
after World War II.
They now account for 23% of the nation's lumber and plywood.

Responding to the growing public concern for the
environment, the Forest
Service has begun reordering its priorities, pushing
recreation and wildlife

higher and timber lower. The agency had been planning to sell
less timber from

national forests even before the spotted owl controversy.

That the dispute even exists is a tribute to the founders
of the national

forests, said John Hendricks, coordinator of the centennial
celebration.

"Irrespective of how the Forest Service is managing the



e e ——
ety S 48 5 T e, e

456 AUSTRALIAN CORPORATIONS AND SECURITIES REPORTS "' SOMi) S 1ACSR445  BOND BREWING v NATIONAL AUST BANK (Full Court) 457

Were the proposed receivers suitable persons? What of :the ‘receive
remuneration? Was there justification -shown for departing “from*
Practice Note (then to be found in (1989) VR 138)? If there was'to
departure, was it appropriate in a hostile proceeding to give the rece
carte blanche, as the draft order on one view proposed (“the scale
time to time charged by Peat Marwick Hungerfords”)? Did those words,
so far as to méan “the scale from time to time charged in this’ particuls
matter”, which would seem to oblitérate the distinction between a
and actual charges? ] V. teet
All these and other questions demanded his Honour’s attention on,
December afternoon. The plaintiffs were evidently pressing for
immediate order on the basis that every hour mattered; but it
unreasonable to expect the learned judge to familiarise himself with
facts and to consider and determine all these questions in the space of
and three quarter hours, even with the assistance of experienced sex
counsel in summarisng the facts. | a0 A T b A
The appointment of a receiver is one of the oldest remedies of the
of Chancery, and a very useful remedy it is. But its very efficacy means th
corresponding caution must attend its employment. Where a receive
sought to protect property of which no one is in actual possession, no-
will be ousted by the appointment and probably no great harm will be dom
But where the subject matter is in the'defendant’s hands he may suffer’a
irreparable wrong by being dispossessed and:of course this danger. will
weigh with a judge from whom the remedy is sought. The appointment of -
receiver which is to be, so to speak; at the expense of the defendant’ss :
possession and without his consent is a step never to be taken without | needed to give notice to the defendant of a further application. To
proper consideration of the defendant’s position. (Owen v Homan (1853 presen?vcase, the order was sought without nnypgﬂ’cctt:\?: nEgic:T;nd;:
HLC 997 at 1032-3; 10 ER 752; compare the views expressed a little earligfs £ defendants, who thus had no opportunity of putting forward evidence or
by a’Beckett J in Marquis of Ailsa v Watson (1846) 1'Shad 77 at 78 and Atkins " yrgument or of offering undertakings. In those circumstances it was
v Smith (1851) 5 Shad 103 at 104-5).: Where a receiver is sought, not mere necessary for the applicant to show a most powerful case of apprehended
of a particular asset of the defendant, but of all his assets, particular cau . ipjury in order to induce a judge to make an order of such great
is required and where, as in the present case, the receiver is to pos " consequence on the Friday afternoon as opposed to entertaining an
himself of and to manage the assets and undertaking of a collection " application on notice during the long weekend (for the Court of Chancery,
companies which, whether they are solvent or not, are in a very large way! | s Lord Eldon said, is ever open and never adjourned: Crowley’s Case (1818;
business, very great circumspection is' required. ‘Of course in a strol © 28wans 1 at 48; 36 ER 514) or on the following Tuesday., . - - &
enough case the court migtit, without warning to'a trading company, div - &t is scarcely necessary to cite authority for the view that ex parte
it of control of its undeértaking and assets. But it must always be borne " applications for a receiver ought not to be granted except in the case of
mind that the appointment of a receiver in such a case authoriscs * emergency, but cite it we do: Lucas v Harris (1886) 18 QBD 127 at 134 per
irresistible invasion and that even if the army of occupation is withdrawai = b Lindley LJ; Re Patrick (1888) 32 Sol Jo 798; Re Potts; Ex parte Taylor (1893) 1
after only a short time things may never be the same again. Rights of " QB 648 at 662 per Bowen LJ; Minter v Kent Sussex and General Land Society
property and the compary’s' privacy are violated. Only the most pressiog: { (1895) 72 LT 186; Tilling Ltd v Blythe (1899) 1 QB 557 at 558 per
need ¢an warrant such an invasion without notice. Quite' apart from thes - ALSmith L). The circumstances must be extraordinary: Re. Connolly
taking out of the companies’ hands of control of their assets and thés " Brothers Led (1911) 1 Ch 731 at 742-3; Edgar v Muscovitch (1914) 36 ALT
management of their businesses, there was in the present case the addeds B 162.\Where an ex parte order was obtained by the proprietor of the
consideration’ (which will not infrequently be present where a receiver 12 " Burmese hairy family appointing a receiver of circus horses, ponies and
appointed to a company) that the making of the order might well have most = * paraphernalia Lindley LJ, who thought the application bordered on the
serious legal consequences for the companies of for related companies * . ridiculous, said he had never known a case that rendered an ex parte order
having regard to the terms of securities given by them. And iggaddition 05 * for the appointment of a receive ry: Piperno v Harmston (1886) 3
the legal consequences there was the commercial consider:g that, as ' TLR 219. According to Fry LJ, in\@@ practice of the Court of Chancery the
Picarda, Receivers and Managers p 4 has observed, the receiver is often seen ex parte appointment of a receiver was almost unknpwn: Walbrook & Co v

)t as the company doctor but as the undertaker, so that a blow is struck to
standing and credit of the defendants. .. . | R S
the present case the order sought, although interim or interlocutory;
one with extremely grave consequences for the defendants. Putting to
side @ winding up order, which will in the normal course ultimately
4 tdin a company’s being given its quietus, we cannot for the moment
of an order of greater consequence to a company than one which,
* until further order, robs it of its control over its own assets and business.
- #:No court will make such an order unless convinced of its necessity. A case
| for some kind and degree of interlocutory relief may be made out which
 falls short of this extremely drastic remedy; for example, the court may not
- besatisfied — and it is of course for the applicant to persuade the court that
* pothing less than what he seeks will do — that in all the circumstances it
' should do more than grant an injunction. At times the court will be induced
torefuse the remedy of a receiver by undertakings offered by the defendant.
. itApplications for the appointment of a receiver made witliout any, or any
Mdequate, notice to the . defendant, like applications . for- an interim
' junction made in similar circumstances, are, or should be, granted
* sparingly. While our impression is that in Victoria the practice has in recent
 years not been as strict in this regard as formerly, we think that the tendency
. should be arrested. It is all too common nowadays — we are for the moment
. Speaking generally, not of this particular case — to find applications for
& interim injunctions made without notice where informal notice could have
. been given or where the application could equally well be made on the
3 following day on informal notice to the defendant, and to.find ex parte
 ardders made which are to endure a good deal longer than the minimum time

i
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national forest
system," he says, "the fact is that 100 years ago, we were
given the options
that we have today, to discuss and explore whether we want
more wilderness,
whether we want more land for endangered species, more
recreational options. It
would all be moot if it had gone into private ownership."
.np

(c) 1991 Los Angeles Times, July 14, 1991

And he poses a simple question: "Can you imagine someone
setting aside almost
200 million acres today?"

GRAPHIC: Photo, This 1914 U.S. Forest Service photo shows
telephone setup in

. Herber Canyon, Utah, used to summon aid. Associated Press
TYPE: Wire
.So
. DATE: AUGUST 12, 1991
LIBRARY: NEXIS
FILE: LAT
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. themselves, for some time, acquiesced. It is quite reasonable that that
. should be so, because the granting of an injunction ex parte is-the exercise
‘al very extraordinary jurisdiction, the effect of 'which; in'every case 'in

which it isjasked, is most alarming; therefore the time at which the plaintiff
¢ firsthad motice of the existence of the subject of complaint) is looked:to with

reatest care and jealousy, in order to prevent an improper order being
de against a party in his absence... .” ~ (AL s BT
& BMegarry J has gone go far far as to say this: “Ex parte injunctions are fot
© gases of real urgency, where there has been a true impossiblity of giving
. Wotice of motion™: Bates v Lord Hailsham (1972) 1 WLR 1373 at 1380. This
| statement was probably not intended to be absolute, as his Lordship’s later
words (“unless perhaps the plaintiff had had an overwhelming case on the
rits’) seem to accept. While the applicant will find it very difficult'to
.~ péisuade the court, in a strong enough case an ex parte injunction can
* properly be granted although the applicant could have givén notice of ‘the
' pplication but has failed to do so. But ‘the useful modern practice, well
" kiiown'in this State, of hearing in opposition to an application the party
* sbught to be enjoined, who has been given informal notice (Pickwick
" International Inc (GB) Ltd v Multiple Sound Distributors Ltd (1972) 1 WLR
- 1213) makes it more difficult for an applicant to show that he has not had
~ time fo give' the opposite party such ‘notice of the application, formal or
¢ informal, as would have enabled him to be heard. In the present case,; where
thesufficiency of the informal notice actually given to enable the defendants
at least to appear before the judge was to-be measured not in days but in
) bours if not in minutes (for they arrived only a few minutes too late) it was
© for the judge to consider very closely when and by what means and in what
. terms 'informal notice had been given to the Bond companiés' or their
© Solicitors — its insufficiency was conceded before him —' and to consider
- very closely whether the plaintiffs could not have given notice earlier and to
. bonsider very closely whether there was such extreme urgency as to require
* the'grant of immediate relief in the absence of the defendants. The notice
| given was so short, and the application was over so quickly, that the failure
- ofthe defendants to appear could not be taken as showing that they had no
- wish to do so; indeed counsel for the banks told his Honour that the notice
gmwas too short to be effective. It was almost inconceivable that the
- defendants would not seek to resist the appointment of receivers and do
| what they did in fact — hasten to court with-all possible speed to'be heard in
. opposition.' In'a matter of such moment, unless his Honour was ‘satisfied
~ that the matter would not' brook even a few hours’ delay, he could and
# should have declined to make an order then and there. If he was'not to sit
¢ on the Friday evening he might, for example, have adjourned the hearing
imtil the following morning and directed that Parker & Parker be at once
informed by telephone of this and that a copy of the unsworn-affidavit be
" sentat once by facsimile transmission to that firm accompanied by aletter
| offering to deliver forthwith to any solicitors in Melbourne nominated by

Jones & Lewis (1887) 3' TLR 609 at’610. It 'is dlso worth noting 'what
‘a’Beckett J had to say in Marquis of Ailsa v Watson (1846) 1 Shad 77at 78,
has been laid down 'in’the United States that before a ‘receiver will be
appointed without notice it must be a case oPimperious necessity and 64¢
where protection’cannot be dfforded the plaintiff in any other way: Haw,
v Aldridge 211'Ind 332; 109/ALR 1205; and cases'thére ¢ited. Rule 39.0
of the Rules of Court:recogniscs that i an'urgent case a feceiver may:
appointed on an ex parte application, biit this bald and permissive provision
leaves open the question whether a sufficient case of emergency has béen
shown to warrant the particular order sought.' 9\ . 7T 10k
' The drastic nature of the power to appoint a receiver is emphasised in thé
decisions mentioned in 65 Amer Juris 2d para 20, where authority is cited f
the propositions that the power is a'drastic, harsh and dangerous oneé &
should be ‘exercised with care ‘'and caution, that receivership is a drastic
course allowed only under pressing circumstances and granted only'
reluctance and caution and that the appointment of a receiver is
extraordinary and drastic remedy, to be exercised with utmost care
cautiony and only where the courtris satisfied there is imminent danger
loss if it is not exercised. - 10 i L R or T T VT
Section 573 of the Companies (Vic) Code empowers the court in ce
circumstances to appoint a receiver on the application of the NCSC./
power has been said to be one that should be exercised' only after
scrutiny and in extraordinary circumstances: Corporate Affairs Commiss
Glauber Co Ltd (1985) 3. ACLC 492; Corporate Affairs Commission (NSW,
Austral Oil Estates Ltd (1985) 10 ACLR 1 at 4-5. Similar views have bé
expressed concerning the power to appoint a receiver given by s 155 of ]
Futures Industry (Vic) ‘Code: ‘Corporate Affairs Commission (NSW)
Lombard Nash International Pty Ltd (1986) 11 ACLR 566 at 571. 3
There has been a good deal more discussion of considerations bearing
the exercise of the discretion to appoint & receiver in the United Stat
America than elsewhere. According to 654mer Juris 2d para 20 the effect
the authorities is as follows: ihil;. 6 =50 e Rl
+ “A court in exercising its discretion to appoint or refuse a receiver my
take into account all the circumstances and facts of the case, the presence
conditions and grounds justifying the relief, the ends of justice, the rights of
all the parties interested in the controversy ‘and subject matter, and ‘thé
adequacy and effectiveness of other remedies. This -discretion is to!be
exercised with great caution and circumspection, after full consideration.of
the facts of a particular case and the interests of all parties concerned, for@ "
reason strongly appealing to the judge to whom the application is madé.aif
« “The appointment of a receiver should be’ denied where it is likely to%
irreparable’ injury'to others, or wheré greater injury will probably resul
from the appointment than if none were made.” LT tnd &
+ Where an injunction or similar relief is sought against a person withi
notice to him the court should always bear in mind the words of L4

Langdale MR ‘in Earl of Mexborough-v Bower (1843) 7 Beav 127 at 131;: ; - Parker & Parker a copy of the unsworn affidavit, either-during the afternoon
ER 1011: ot . el yio L L i iR ¢ or'if necessary during the evening. This would have enabled counsel for the
* “... nothing can be more trué than this, if parties come and ask for' ~ defendants to appear on the Saturday morning with some idea of the case

injunction ex parte, the court looks minutely to thé time in whigthey have . made against their -clie’:nts. If counsel had then asked for a day or two to
permitted the matter complained of to proceed, and will not them to' - consider the plaintiffs’ mat d prepare that of the defendants, his
obtain an injunction ‘in the absence of the other party, when they have Honour could have: considereG™ again, this time in the. light of the
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CURRICULUM VITAE

GORDON HOWELL ORIANS
Born: July 10, 1932, EauClaire, Wiconsin
Married:; June 25, 1855 to Elizabeth Ann Newton

Children: Carlyn Elizabeth - born May 28, 1957
Kristin Jean - born June 15, 1959
Colin Mark - born January 2, 1962

Education:

Bay View High School, Milwaukee, Wisconsin

Monroe High School, Monroe, Wisconsin

University of Wisconsin, Madison, Wisconsin
(Bachelor of Science in Zoology)

University of Oxford, England

University of California, Berkeley,-California
(PhD in Zoology)

Scholarships and Assistantships:

U.S. Government Pulbright Fellow, Oxford Univ.
National Science Foundation Fellow
John Simen Guggenheim Memorial Fellow

Employment ;

Assistant Professor of Zoology, University of
Washington

Associate Professor of Zoology, University of
Washington

Professor of Zoology, University of Washington

Director, Institute for Environmental Studies,
University of Washington

Professional Associations:

American Association for the Advancement of Science

American Institute of Biological Science
American Ornitholo§ists' Union
American Society o Naturalists
Animal Behavior Society
Cooper Ornithological Society
Ecological Society of America

" Federation of American Scientists
International Society of Ecology (INTECOL)
International Society for Tropical Ecology
Planning Association of Washington
Society for the Study of Evelution
Western Bird Banding Association
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1968
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(.; Past-President, Western Section, Ecological Society of America
Vice~President, Ecological Society of America, 8/75 - 8/76

Editoria] Positions:

Editorial Board, Oecologia, 1969-1973 -
Editorial Board, Behavioral tcology and Sociobiology, 1980-present
Reviewer of manuscripts for Science, American Naturalist,

Ecology, Auk, Condor, Evolution, Canadian Journal of Zoology,
Animal Behavior

Editorial Board, Science, 1986-present
Bditor-in-Chief, Northwest Envirommental Journal, 1984-present

Other Professional Activities:

Washington State Department of Ecélogy - charter member of the Washington

tate LEcologica ommission, ~1975. ‘The only professional ecologist
. on the Commission, Wrote first policy statement for the Conmission,

Washington State De artment of Game - helped found the Nongame Wildlife
Advisory Board to the Director, 1979; served as the first Chairman of
the Board (1979-1981)

» continued to serve as 3 member of the Board
until 198§,

American Omithologists' Union - member of the Condor Advisory Committee
which has provided scientific review and oversight for the Condor

Recovery Program.

U.S. Environmental Protection Agency - charter member of the Ecology

Visory Committee 0 e Science Advisory Board, 11/74 - 11/75; ,
Chairman of FAC and member of the Executive Committee of the Science i
Advisory Board, 11/76 - 11/79.

National Academy of Sciences - Nationdl Resesrch Council
er, Ass Y of Lite Sciences (now Commiss On on Life Sciences),
1/77 - 6/83, Represented Ecology and envirommental concerns, :

] Member of the committee, chaired by Peter H. Raven, Missouri Botanical
Garden, on '"Research Priorities in Tropical Biology,'

Chairman, Committee on Applications of Ecological Theory to Environ-
mental Problems, 3/83 - 3/86. This committee prepared two publica-
tions on the applications of ecological theory,_concepts and knowledge
to a variety of environmental problems., One book, entitled Ecological
Knowledge and Environmental Problem-Solving: Conce ts and Case Stgales
1shed in , 1986, 1 ing € pervasive

problem of cumulative environmental effects, will be published later in

1€ spring of 1986, in cooperation with the Canadian Environmental
Assessment Research Council.

.

World Wildlife Fund, USA - member Scientific Advisory Board,
1979 ~ present,
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International Scientific Activities:

UNESCO - served as Team Leader for Chapter 6, Animal Paldeography and
Autecology, for the 1978 report Tropical Forest Ecosystems, A State of
KnowIedge Report. Published jointIy by UNESCO-UNEP, and FAQ. ,

Viet Nam - March 1969, Investigated ecological effects of the war, par-

ticularly of the herbicide spraying. Wrote papers and chapters of books |
on this work.

Japan - research during the spring of 1979, Lectured on ecology at Kyoto
University and Nagoya University at that time and again at Nagoya
University in September, 1982,

Kenya - research during the autum of 1978 and winter of 1982, Lectured
on behavioral ecolcgy at the University of Nairobi,

Sweden - lectured for a week in a iraduate course in behavioral ecology
organized by the Nerdic Council for students throughout Scandinavia,
Solbaka Conference Center, September, 1984.

Latin America and Spain: have lectured (in Spanish) on ecologicai and
environmental topics in many different countries:

University of Puerto Rico, Rio Piedras, P.R., April 1969 (two weeks
of lecturing),

Instituto Venezolano de Investigaciones Cientificas, Caracas, Venezuela,

Have lectured in graduate ecology courses twice,

Universidad de los Andi-;, Mérida, Venezuela. Have lectured twice for
two weeks each to graduate ecology courses, 1981, 1985,

Universidad Nacional Autonoma de Mﬁiico, Mexico City.

Universidad Catdlica de Chile, Santiago, Chile. Lectured and partici-
pated in a workshop on uses of ecological information for management
of renewable resources. Also lectured on behavioral ecology at the
annual reunion of Chilean biologists at Vifia del Mar.

Universidad de Rio de Janeiro, Brasil. Lectured on behavioral
ecology, September, 1973, :

Universidad Nacional de Cordoba, Cdrdoba, Argentina. Delivered an
intensive two-week advanced ecology course to 26 Argentine graduate
students, selected country-wide by the Argentine Ecological Society,
September, 1973,

Universidad Integrada, Estacion Experimental Agropecuaria, Balcarce,
Argentina, Taught one week of an intensive two-week course in be-
havioral ecology to 20 Argentine graduate students selected country-
wide, October, 1985,

Universidad Centroamericana, Managua, Nicaragua. Lectured on tropical
ecology, March, 1986.

Universidad de Barcelona, Barcelona, Spain. Lectured on behavioral
ecology and met with graduate students, April, 1981.
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Awards ;

Brewster Award, American Ornithologists' Union, 1976,
Elected Foreign Member, Royal Netherlands Academy of Arts and Sciences, 1983,

PUBLICATIONS: Arranged by major topical categories. Books are marked *.

Behavioral Ecology. This has been the most intensive area of my research
concentration. My efforts have been directed primarily toward problems of
habitat selection, mate selection and mating systems, selection of prey and
foraging patches (foraging theory), and the relationships between ecology
and social organization. The primary subjects of study have been blackbirds
of the Family Icteridae, a group of birds noted for the diversity of their
social systems. My publications include theoretical papers as well as tests
of theories carried out by means of experimental manipulations and compara-
tive analyses of interspecific patterns. These studies have also stimu-
lated some of my efforts in other areas, as will be indicated subsequently,

1961. Orians, G.H. Social stimilation within blackbird colonies.
Condor 63:330-337,

1961. Orians, G.H. The ecology of blackbird '(Agélaius) social systems.
Ecological Monographs 31:285-312.

1962, Orians, G.H. Natural selection and ecological theory. American
Naturalist 96:257-263,

1963, Orians, G.H., and M.F. Willson. Comparative ecology of Red-winged and
Yellow-headed blackbirds during the breeding season. Proceedings of the
Sixteenth International Congress of Zoology 3:342-346,

1963. Orians, G.H., and G. Collier. Competition and blackbird social
systems, Evolution 17:449-459,

1964. Orians, G.H., and M.F. Willson. Interspecific territories of birds.
Ecology 45:736-745,

1964. King, C.E., and G.H, Orians. Shell selection and invasion rates of
some Pacific hermit crabs. Pacific Science 18:297-306.

1965. Hamilton, W.J., III, and G.H. Orians. The evolution of brood parasi-
tism in altricial birds, Condor 67:361-382. :

1966. Orians, G.H. Food of nestling Yellow-headed Blackbirds in the
Caribou Parklands, British Columbia. Condor 68:321-327.

1969. Orians, G.H. Age and hunting success in the Brown Pelican
(Pelecanus occidentalis), Animal Behavior 17:316-319,

1969. Orians, G.H. On the evolution of mating systems in birds and
mammals. American Naturalist 103:589-603,

(has been reprinted in two collections of readings in behavioral
ecology) ' L
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S,
1970, Brown, J.L., and G.H. Orians. Spacing patterns in mobile animals.
Annual Review of Ecology § Systematics 1:239-262,
1971. Orians, G.H. Ecological aspects of behavior. In: Farner, D.S.
and J.R. King (eds.).

Avian Biology, Volume 1, PP. 5T3-546. New
York, Academic Press. ’ ’

1972, Orians, G.H. The adaptive sj
Icteridae. Proceedings of i

1972, Orians, G.H, The st
Behavior, National Geogr

* 1973, Charnov, E.L., and G.H, Orians,
Explorations, 160 pages, Department o

rategy of the niche, 'Ip:

Marvels of Animal
aphic Society, Washington,

D.C. pp. 169-183.
timal Fora in'f"Some'Theoretical
10i0gy, University of Ut

1974. Orians, G.H. Discussion of ecoethological aspects of reproduction.
égé Breeding'Biologz of Birds, National Academy of Sciencies, Washington,
CAYEY ppt = .

1976. Charnov, B.L., G.H.. Orians, and K. Hyatt.

Ecological implications
of resource depression, American Naturalist 110:247-259,

1977, Orians, G.H., C.B. Orians, and K.J, Orians. Helpers at the nest in
some Argentine blackbir + In: Stonehouse and C. Perrins (eds.).
Evolutionary Ecology. pp. 137-151. Macmillan

1977, Orians, G.H., L, Erckmann, and J.C, Schultz. Nesting and other
habits of the Bolivian Blackbird. Condor 79:250-256,

1979, Orians, G.H., and N.P, Pearsonm. On the theory of central place
foraging, ‘In: D.v. Horn, R.D. Mitchell, and G.R, Stairs (eds.).
‘5§§1Ysis'of'Ecological'Systéms. PP, 155-177, Ohio State University Press.

*1980. Orians, G.H. Some Adaptations ‘of ‘Marsh
Monographs in Population Bio ogy.

‘nesting Blackbirds, Princeton

1980, Optimal foraging and evolution of discriminatory abilities, In:
A. Kamil and T, Sargent (eds,), 41

FPoraging Beéhavior: Ecological
Ethological and PszcholdgiCal Approaches,
Pp. -405,

1983. Ewald, P.W., and G.H. Orians. Effects of resource depression on
use of inexpensive and escalated ag i

gressive behavior: Experimental tests
using Anna Hummingbirds. Behay, Ecol, Sociobiol, 12:95-101,

1985. Orians, G.H. Allocation of reproductive effort by breeding black-
birds, family Icteridae. Revista ilena de Historia Natural 58:19-29.
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Population Dynamics: This research has been oriented toward i
dynamical consequences of the rules developed in the fieldrofegzigzigga;he
ecology, particularly those relating to foraging behavior and habitat
selection, I have used this material extensively in lecturing in latin
America and some of it has been published in Spanish.

1956, Orians, G.H., and F. Kuhlman, Red tailed Hawk and H g
lations in Wiscon'_:,in. Condas 581 371-355, orned Owl pPopu

1958. Orians, G.H. A capture-recapture analysis of a shearwater popula-

tion. Journal of Animal Ecolo 27:71-86. (wi et )
by P.H. Leslie). 34 (with a statistical appendix

lgggé 3g;ians, G.H. Autumnal breeding in the Tricolored Blackbird. Auk 77:

1962. Orians, G.H. Review. Animal populations and environment.
Ecology 43:779-780

1963. Origns, G.H. Notes on fall-hatched Tricolored Blackbirds. Auk
80:552-553, -

1969. Orians, G.H., and H.S. Horn. Ovwerlap in foods and foraging among
four species of blackbirds in the Potholes of central Washington.
Ecology 50:930-938,

i

1973. Orians, G.H. The Red-winged Blackbird in tropical marshes. Condor 75:

28-42,

1974, Orians, G,H., (book review) ‘Growth By Irtussusception by E.S. Deevey,

Limnology and Oceanography 18:347-343.

1974. Orians, G.H. (ed.). Tropical population ecology. In: Farnworth,
E.G., and F.B. Golley (eds.). ‘Fragile Ecosystems, Springer-Verlag, i
New York, pp. 5-65.

1980, Orians, G.H. Interaccién poblacional en funcién de su significacién
-adaptativa y evolutiva. Boletin de la Sociedad Venezolana de Ciencias
Naturales 137:127-207. - -

Plant-Herbivore Interactions: Ecologists have long recognized that herbi-
vores consume very small amounts of the biomass of green plants annually

in most environments. Many different ideas have been proposed to explain
this pattern, among which is the possible role of chemical defenses of plants
against grazing, My laboratory has been involved with research on this topic
for over a decade. Much of that work has been published by other investiga-
tors, particularly Dr. David Rhoades who was first a graduate student and
subsequently an independent investigator in my laboratory.

1960. Pitelka, F.A., and G.H. Orians. Range management for the animal
ecologist. Ecology 41:406. Review,

1967, Orians, G.H., and S.P. Gessel. Rodent damage to fertilized Pacific
Silver Fir in western Washington. Ecology 48:694-697,
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1974, Orians, G.H., and D.H, Janzen. Why are embryos so tasty? American
Naturalist 108:581-592.

1975, Cates, R.G., and G.H, Orians, Successional status and the palata-
bility of plants to generalized herbivores., Ecology 56:410-418,

1982, Wheelwright, N.T., and G.H. Orians, Seed dispersal by animals:
contrasts with pollen dispersal, problems of terminology, and constrain ts
on coevolution, American Naturalist 119:402-413,

Communigz Ecology: The powerful recent developments in behavioral ecology
ave many Implications for concepts at other levels of ecology, particu-
larly the structure_of communities, Th;s topic has been increasingly

1969, Orians, G.H, The number of bird Species in some tropical forests.
Ecology 50:783-801,

1974, Orians, GH, Birg Species living together: actually and in theory,
A Teview of M.L, Cody;'ggmpétitidn'and'the'StruCtU?e'df‘Bird'Cdmmunities.
Science 185:1158-1159,

1976, Orians, G.H. Stability, diversi
Tos A (1

1981. Orians, G.H. Aggregations; curse and necessity, Ip: The National
Research Council/198(. Issues and Current Studies, pp. 37-66.

In Press:

Orians, G.H. Site characteristics favoring invasions. In: H.A,
Mooney (ed.). The Eco%ggz;of‘Invasidns'into‘North America, Springer-
Verlag.

led me into Cooperation with phsychologists, geographers, planners, and land-

I had developed with birds on aspects of human behavior. This research has f
- Scape painters, This work is still in its early Stages of development, I have
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to date published only one paper on human habitat selection, but a second
oné is in press and another umder review. I currently have a joint research
project with Dr. Judith Heerwagen of the Department of Landscape Architec-
ture at the University of Washington, to carry out a number of experiments
with human subjects, testing their responses to habitat features,

.1970. Orians, G.H., and E.W. Pfeiffer. Ecological effects.of the war in
Vietnam. Science 168:544-554,

1971. Holling, C,S,, and G.H, Orians. Toward an urban ecology. Bulletin
of the Ecological Society of America 52(2):2-6.

1977. Orians, G.H. Natural selection, human energy expenditure, and
competition. 'In: Fazzolare, R,A, and C.B. Smith (eds.). Energy Use
Management. Pergamon Press, N.Y. pp. 847-852,

1980. Orians, G.H, Habitat Selection: General theory and applications
to human behavior. 'In: Lockard, J.S. (ed.), ‘Evoluticr of Human Social
Behavior. Elsevier, N.Y. pp. 49-66,

In Press:

Orians, G,H, An ecological and evolutionary approach to landscape
aesthetics. 'In: E.C. Penning-Rowell (ed.). Symposium on Meanings and
Value in Landscape,

Coevolution: My interest in coevolution was stimulated by our work on t.e
Convergent Evolution project in Arizona and Argentina. Research on this
topic continues, but it is a minor part of my concerns.

1968. Orians, G.H. A Review: Ecological development in polar regions,
a study in evolution. Limnology and Oceanography 13:566-568.

*1977. Orians, G.H., and 0.T. Solbrig, ' ‘Cérivérgent Evolution in Warm
Deserts, A synthesis volume covering the results of a US/IBP project in
Arizona and Argentina. I wrote two chapters and served as coordinator
for a third. Dowden, Hutchinson and Ross, Stroudsberg, PA.

1983. Orians, G.H., and R.T. Paine. .Convergent evolution at the community
level. In: D.J, Fautuyma and M. Slatkin (eds.). Coevolution, pp. 431-
458, Sinauer Associates, Sunderland, MA. ,

Commmnication: Animal social systems are held together by elaborate communi-
cation signals among t heir members. My work on behavioral ecology has
naturally led to some research on commmication signals, particularly those
of blackbirds. This is currently a topic of intensive research, in associa-
tion with a postdoctoral fellow, L.D. Beletsky, who is working in my labora-
tory. This work has been oriented toward understanding the relationship
between the type of social system a species has and the kind and number of
its social signals. We have also discovered an interesting commmication
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System, based on call Switching, in red-winged blackbirds ang are currently
studying its Properties. No such System has Previously been identified
among vertebrates

1968. Orians, G.H., and G.M. Christman, A cq

havior of Red-winged, Tricolored, and Yellow-headed Blackbirds
Sity of California Publications in 2 S

1983, Orians, G.H4. Notes on the behavio r of the Melodius Blackbird
(Dives dives), Conder 85:453-460,

1985, Beletsky, L.D,, and G.4. Orians, Nest associated vocalizations of
female Red-winged Blackbirds, Zeitschrift Tierpsychol, 69:329-339
1985, Beletsky, L.D., B.J. Higgins, and G.H. Orians, Commmi cation by
anging signals: call switching in Red-winged Blackbirds, Behaviora]

Ecology and Sociobiology'18:221-229.

Plant Ecology: My work on convergent evolution between Arizona and Argen-
tina Ted t6 my working tcgeth with

. Otto Solbrig on some models of
the adaptations of Plant form to arig climates, T ap also working on gap
dynamics jn tropical forests,

1977, Orians, G.H., and 0,7, Solbrig., A cost/income mode] of leaves ang
id areas

T00ts with special reéference to arig and semi-ari « American
Naturalist 111:677-690.

1977, Selbrig, 0.T., and G.H, Orians,

The adaptive characteristics of
desert plants,

American Scientist 65:412-421"

1982, Orians, G.H. The influence of tree-falls ip t

Topical forests in
tree species richness. Tropical Ecology 23:255-279

A\l

General Biolg _and Miscellarieouys : As is the case with al] SCientists, some

O my wor €S not fit neat Y INto any clear Category. Among my efforts of
is type are general textbooks which I have Written and.miscellaneous works

on distribution and general biology of various organisms,

1957, Orians,'G.H., and E, Orians, A con
the Vesteralen Islands, Saertrykk Av §

1962, Kohn, A.J,; and G.H. Orians. Ecological datg in the classification
of closely Telated species, Systematic Zoology 11:119-127
*1969, Orians, G.H,

The'Studr'of'Life. (An introductory biology text).
Allyn and Bacon, Incy, Boston. 94T Pp.

1969, Orians, G.H., and D.R. Paulson,
Condor 71:426-431"

tribution to the ornithology of
térna Bd,, 2: H.4,

Notes on Costa Rican birds,
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1969 Orians, G.H., D.R, Paulson, and C,F, Leck, Notes op the birds of
Isla San Andres , Auk 86:755~758T
1974, Orians, G.H, A diversity of tektbooks: €cology comes of age,
Science 181:1238-1239.
1978, Orians, g.y On the Status of Xolmis daminicana. Auk 95:417,
*1983 Purves, W.K., G.H. Oriéns."Lifé:"fhe'Science'of Biology.
Sinayer Associates and Willarqg Grant,
1985

+ Orians, G.H. Animals."In: T.p, Snyder (ed,) Th
Catalo €, Pp. 76-86. Synergétic py ex.

; e Biosphere

ess, Fort Worth, T G5 —
1985. Orians, g g Orfole (2), “Ip, Campbell and §, 1,4 (eds.).
"A'Didtiona"‘of‘Birds, PP. 412-413, 7. & A,D, Poyser, Ltd,, Calton,
Staf?or&&ﬁire, EﬁgIand. :
lans, G.H, American Blackbirds."I
Middleton (eds.), " “The - ICyclopedia -
Fi

N CM. Perrins and A,L.A,
The Ericycig €dia of BiTds
ile Pubs,, New York,

» PP, 414-4]5. Facts on
%1985, Orians, G.H, 'Blackbirds'of‘the'AmefiCas. (Illustrations by
Tony Angell) Uhiverszty of Wasﬁlngton PFess, Seattle, 163 pp,
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