
- 

-2- 

An order restraining the Respondent and its servants, agents, licensees 
or contractors from carrying out or consenting to carrying out of the 
said activities or encouraging, authorising, approving or otherwise 
permitting the said activities in the said Compar:ments of Chaelundi 
State Forest. 

Such further or other orders as the Court deems fit. 

Costs. 

The Applicant also claims by way of interlocutory relief: 
/Tgu fy 

(a) 	An order until further order restraining the Respondent, and its 
servants, agents, licensees or contractors from carrying out or 
consenting to carrying out of the said activities or encouraging, 
authorising, approving or otherwise permitting the said activities in 
the said Compartments of Chaelundi State Forest. 

Date: 	 Signed................... 

To the Respondent: 	FORESTRY CONNISSION OF NEV SOUTH VALES 
95 Castle Hill Road 
WEST PENNANT HILLS NSW 2120 

A Callover will take place before the registrar at the time and place specified 
below OR 

The hearing of (or the applicant's claim for interlocutory relief in) these 
proceedings will take place before the Court at the time and place specified 
below. 

If there is no attendance before the Court or the Registrar, as the case may be, 
by you or your counsel or solicitor, or agent authorised by you in writing, the 
hearing or Callover may take place and orders may be made in your absence. 

Time: 	 am on the 	day of 	 19 

Place: The Land and Environment Court of New South Wales 
Level 6, American Express Tower 
388 George Street (cnr King Street) 
SYDNEY NSW 2001 

Registrar 



P7fT2 
It THE LAND AND ENVIRONMENT COURT 	I, HAROLD EDWIN PARNABY OF 89 
OF NEW SOUTH WALES 

Denison Street, Camperdown in 

No. 40169 of 1991 
	

the State of New South Wales do 

solemnly, sincerely and truly 

JOHN ROBERT CORKILL 	 affirm and declare as follows: 
Applicant 

1. 	I am a Scientific Officer 
with the Mammal Department 

FORESTRY COMMISSION OF N.S.W. 	 of the Australain Museum. 

	

First Respondent 	 I am a specialist in bat 
fauna and I have extensive 

G.L. BRIGGS & SONS LIMITED 	 experience 	in general 

	

Second Respondent 	 mammal surveys during the 
last 18 years in Australia, S DUNCAN HOLDINGS LIMITED New Guinea and the Solomon 

Third Respondent Islands. Between 1981 and 
1983 I was employed by the 

ALLEN TAYLOR & CO LIMITED NSW 	National 	Parks 	and 
Fourth Respondent Wildlife 	Service 	'Five 

Forests Study' in the south 
east New South Wales 	to 
study 	the 	impact 	of 
woodchip 	operations 	on 

AFFIDAVIT bats. Between 1984 and 1985 
I 	was 	employed 	as 	a 
consultant 	for 	the 	NSW 
National Parks and Wildlife 

HAROLD EDWIN PARNABY Service 	to 	evaluate 	the 
Deponent national 	significance 	of 

the rainforest bat fauna 
of New South Wales and to 

Sworn: 	th August, 	1991 survey 	scierophyll 	and 

S rainforest bat fauna in the 
National Parks and nature 
reserves of north eastern 
New South Wales. 	I was a 

WOOLF ASSOCIATES consultant to the Victorian 
Government 	to 	review 

Solicitors, 	10th Floor, forestry impacts on bats 
during the Ferguson inquiry 

82 Elizabeth Street, into the timber industry 
SYDNEY. N.S.W. 	2000 and I was employed by the 
Phone: 	02 221 8522 Victorian 	Department 	of 
Facsimile: 	02 223 3530 Conservation, Forests and 
DX: 	 1558 Lands 	to 	study 	the 

potential 	impacts 	of 
Ref: Mr BRUCE WOOLF sivicultural practices on 

bats 	in tall 	sclerophyll 
forests. 	In 	1989 	I 	was 
awarded a Doctorate of 



i. 	 FORESTRY COMMISSION, N.S.W. 
DISTRICJ OFFICE 

?T 	
_IRF.TJ 

No D 0 416 

SKD:SD 	
L.a. 1400  

Koala Management 

R 0 	1704 H 0 	1512 

Koala's are very uncommon in the forests of the 
Inverell area and in any case our major product, Cypress 
pine logs, are not koala habitat. 

Occasional koalas are seen on leasehold lands and in 
streamside eucalypts on forest land. If a koala is seen it 
is invariably left alone and care is taken to avoid 
disturbance by logging close by. 

The approach seems reasonable for application over 
better koala habitat sites. 

13th November 1  1989 	 - 

48 

Regional Forester 
Glen Innes 



$1 
Philosphy for a thesis titled "Systematics of the Long-eared bat 
Genus Nyctophilus". I have had extensive experience in species 
taxonomy of south eastern Australian bats. 
A detailed curriculum vitae is annexed hereto and marked "A". 

2. 	In response to a request by John Corkill, I have examined the 
relevant parts of the Environmental Impact Statement titled 
"Proposed Hardwood Operations - Compartments 180, 198 and 200 
Chaelundi State Forest" (the EIS) and the Report on the EIS 
Determination published by the Forestry Commission of NSW, 
and have fainiliarised myself with the harvesting plans for 
Compartments 180, 198 and 200 of the Chaelundi State Forest 
("the Forest"). With respect to the proposed roading and 
logging in the forest, I make the following comments: 

The EIS and the submissions on the EIS and the EIS report do 

S not provide any data on the bat fauna other than listing the 
five species trapped by Mr Hinse. 

In addition to the five bat species recorded by Mr Hines, it 
is reasonable to expect the following 17 bat species to occur 
in these compartments of the Chaelundi State Forest based on 
known habitat occurrences and distribution in adjoining 
regions: 

* Chalinolobus gouldii 
C. dwyeri 
Eptesicus pumilis k E. troughtoni 
Nyctophi lus gouldi 
N. geoffroyi 
Falsistrellus tasmaniensis 
Scoteanax rueppellii 
Scotorepens orion 
Miniopterus schreibersii 
Myotis adversus 
Phoniscus papuensis 
Nyctinomus australis 
Mormopterus loriae 

• Taphozous flaviventris 
Pteropus scapulatus 
Pteropus p01 iocephalus 

Gould's Wattled Bat 
Large Pied Bat 
Small Eptesicus 
Troughton' s Eptesicus 
Gould's Long-eared Bat 
Lesser Long-eared Bat 
Great Pipistrelle 
Greater Broad-nosed Bat 
Broad-nosed Bat 
Bent-wing Bat 
Large-footed Bat 
Dome-headed Bat 
White-striped Bat 
Little Northern Mastiff-bat 
Yellow-bellied Sheathtail Bat 
Little Red Flying Fox 
Grey-headed Flying Fox 

I have marked with an asterisk those species which are hollow 
dependent, that is they dependent on tree hollows for 

Some 70 % of hollow dependent mammal species that can 
reasonably be expected to occur in these compartments will be 
bat species, i.e. 15'hollow dependent bat species compared to 
7 other hollow dependent mammal species. 

.11 
fly  
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D.C. 309 

SJT:COC 

Ib)*(sii 

R.O. 1704 

'lb my knowledge, there has been no sightings of koalas on State 
Fbrests of this District in at least the last 10 years. The closest sightings 
were at Washpool National Park, arcxirKI 10 years a, and also reports fran 
drier, odland free&.ld areas west of Glen Innes. 

No routine procedures are arplied in the field in this District 
with respect to koa]aa. Wver, any sightings, whether by 
contractors, enployees or the piblic would soon cave to our 
notice. 

Given the very anail chances of discovering koalas on State 
Pbrests of this District, I would suggsst continuation of the 
inforTl, but reasonably effective survei 11  nce currently in 
place. 

Manageaint practices undertaken within this District including 
selective logging for sawlogs are xlikely to sigeificantly affect any koala 
popilations, slx*ild they be discovered. 

s.J. 'Itt.E, 	___ 
DIS'rRICr FOR_SrIH. 

14th Decarber, 1989. 

Igional Fbrester, 
GLEN fl. 



Based on my experience I consider all bat species which roost 
in hollows in the Chaelundi area (some 15'species) can be 
expected to be hollow dependent species, particularly in view 
of the results of several recent radio tracking studies which 
indicated preferential roasting by a number of specieS' in 
hollows of large eucalypts (Lunney et al. 1986; Lunney et al. 
1988; Taylor and Savva 1988; K. Cherry, Department of 
Conservation and Environment, Victoria, pers. comm.). 

The EIS states (pg 129 para 2): 

"Bats's requirements for hollows within the mature forest 
will be maintained. Therefore, species dependent on 
resources found in mature forest will not be 
disadvantaged by the proposal." 

This statement is untenable. It ignores for example, potential 
• impacts on the insect food resource. It also takes no account 

of the impacts of structural changes to the forest stands on 
the foraging abilities of different species of bat which are 
known to vary widely in the(, flight characteristics and 
maneavearability, some species being unable to forage in 
denser timber stands. 

The EIS does not adequately address potential impacts of 
timber harvesting or roading operations on the bat fauna. 
Further, the EIS Report states page 24 para 3: 

"The EIS recognises the presence of bats but contends 
that the impact of operations is unlikely to cause 
significant impact." 

Based on what is known of the diverse ecological requirements 
of different bat species, this statement is totally 
unjustifiable, has little factual basis and is unscientific. 

The EIS Report states (i para 4): 
"Bats are likely to be Mfected similarly to other tree 
dwelling mammals..  

This stateme 	aird(Presumably it refers to other hollow 
dependant mamnrAf species). 

There is limited knowledge available concerning most essential 
aspects of the life history of each bat species. As 
insectivorous bat species are likely to have diverse 
ecological requirements, a substantial safety margin must be 
incorporated in any plan to reduce impacts of forestry 
operations. In my opinion the following information about each 
vulnerable species is an essential pre-requisite to the 
description and assessment of likely impacts on bat species 
of forestry operations and of the steps which can be taken to 
avert or mitigate such impacts: 



ARKMALE  

D.O. 	Fs 349 

Koala Managztnt 

R.O. Ifs 1704 

The Armidale District ls at least one cxlony of Koalas 

on State Fbrest. 

'Itere are no iirrrIiate plans for logging the area, and 
t1erefce no routine procedures !ve been developed. 

In xecogit ion of the need for sate rrcdi.fication of har-
vesting, the area has been zored 1 • 1.6 of Preferred )nagent 
Prixity nepe. 

Dintr- ster. 

17th Novtber 1989. 

The Igiona1 Ftirester, 
GLEN n. 

S 



a) Roosting requirements of each species. 

A population of a given bat species will probably require many 
and varied roost sites in the one area. Roost requirements 
will differ at different times of the year, or at different 
stages in the reproductive cycle for each sex and for adults 
as compared to young animals. For example adult females are 
likely to aggregate in an all female maternity colony. The 
microclimate of such a maternity roost is likely to be 
critical. For example, temperature is known to substantially 
influence growth of young. Most species are likely to go into 
torpor during the winter and the type of roost selection in 
the cold winter months might be quite different to that in 
summer. Social structure will also influence roost 
requirements. It is known that adult males and females are 
likely to roost in single sex colonies, at least at certain 

• times of the reproductive cycle. A number of species are known 
to change roosts regularly, even every few nights, possibly 
so as to avoid predators. Lunney et al. (1988) found in a 
study of Gould's Long-eared Bat that an individual would 
utilise a number of different roosts in a restricted area of 
about LJm. Apart from the physical suitability of a hollow 
in terms of its internal dimensions, entrance size and height 
above ground, the extent of daily exposure of the roost tree 
to direct sunlight and the proximity of roosts to essential 
resources such as water and feeding grounds will probably be 
important. Tidemann and Flavel (1985) found that the majority 
of maternity roosts of several species studied were within a 
few hundred metres of permanent or semi-permanent water. If 
logging operations reduce the number of hollows, bats will 
probably compete with other types of animals such as possums 
and gliders for tree hollows. Tolerance to co-habitation with 
other species and indeed other bats, must be studied to 
determine whether there will be competition between species 
with significant adverse effects on any particular species. 

Distances moved by individuals 

The impact of disturbance on bat species will vary according 
to the mobility of different species of bat. The relevant 
distances include nightly movements from roost to forage 
areas, from one roost site to another and seasonal movements 
and regional altitudinal movements to follow changes in the 
insect food resource. This should include a study of the 
differences between adults and juveniles, males and females. 

Foraging Behaviour and Diet of Each Species 

The degree of dietary specialistion and the different flight 
patterns of each species are important. Overseas studies of 
temperate zone insectivorous bats indicate that dietary 
requirements of females are different during pregnancy and 
lactation. If those requirements cannot be obtained from 
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forest areas because of the impact on the insect resource of 
logging operations, then long term population survival of a 
particular species may be jeopardized. Different bat species 
differ markedly in their flight and hunting behaviour. Some 
species lack manoeuverablility and require open vegetation. 
Young regrowth forest may be too dense for such species 
thereby affecting their foraging and social activities. 

REFERENCES 

7. The articles referred to above are as follows: 

7' Lunney, D., Barker, J. and Priddel, D. 1985. Movements and day 
roosts of the ChoZ'ocilate Wattled Bat Chalinolobusrnorio in a logged 
forest. Australi"an Mammalogy 8: 313-317. 

Lunney, D., Barker, 3., Priddel, D. and O'Connell, M. 1988. Roost 
. selection by Gould's Long-eared Bat, Nyctophilus gouldi, in logged 

forest on the south coast of New South Wales. Australian Wildlife 
Research 15: 375-384. 

Taylor, R.J. and Savva, N.M. 1988. Use of roost sites by four 
species of bats in State Forest in South-eastern Tasmania. 
Australian Wildlife Research 15:637-645. 

Tidemann.end Woodside, D.P. 1978. A collapsible bat-trap and 
a compabn of results obtained with the trap and with mist nets. 

iAatralian Wildlife Research 5: 355-362. 

Affirmed and declared at ) 
Sydney in the state of ) 
New South Wales this 
9th day of August, 1991. ) 

Deponent 
Before me: 

S Solicitor/Justice of the Peace 

Gl~ 



FORESTRY COMMISSION, N.S.W. 

BJF/DLR 	 - 

FORESTRY OFFICE 
REGIONAL OFFICE, 

R.O. Ref/1704 
No. 

L.O. 1400 

KOALA MANAGEMENT 
H.O. REF/1512 MPD 

In the spirit of your request dated 8th November, 1989, 
reports which detail what steps each individual District takes toward 

koalas are attached. 

Generally koalas are more commonly found on the forest 
fringe where woodland like conditions, rather than mature high 
forest, exist. Of the dozen or so "bears" I've seen they all, except 

7 two, 	have 	been in individual trees or groups of trees, not 

undisturbed high forest. 

In summary, our policy is to leave trees with koalas in 

alone, at least in the short term. If a colonylsldent1f1tWe make 

special emphasis protection for that area. No colony has been found 
in plantation clearing areas. 

The 2retary, 
FORESTRY COMMISSION. 
ATTN: MR. MILLS, MPD 

B.J. FURRER, 
REGIONAL FORESTER. 

20th December, 1989 

 

 



be 
Two bat species with Schedule 12 listing can Keasonably,10c expect€& 
to occur in the Chaelundi area based on theirAat reSere ces 
and distribution in adjoining areas of New South Wales'Ph4M 
the Dome-headed Bat, listed as "Vulnerable and Rare" on Schedule 
12 and the Large Footed Myotis which is listed as of "Special 
Concern". 	 pei 

Based on my experience I consider all bat species which roost 
in hollows in the Chaelundi area (some 16 species) can be 
expected to be hollow dependent species, particularly in view 
of the results of several recent radio tracking studies which 
indicated preferential roosting by a number of specie.5 in 
hollows of large eucalypts (Lunney et al. 1985; Lunney et al. 
1988; Taylor and Savva 1988; K. Cherry, Department of 
Conservatj c9rnm , 

The EIS states (pg 129 para 2): 	 dAle  

C&bO-v(. 
WY 	 "Bats's requirements for hollows within the mature forest 

will be maintained. Therefore, species dependent on 
resources found in mature forest will not be 
disadvantaged by the proposal." 

This statement is untenable. It ignores for example, potential 
impacts on the insect food resource. It also takes no account 
of the impacts of structural changes to the forest stands on 
the foraging abilities of different species of bat which are 
known to vary widely in their flight characteristics and 
maneavearability, some species being unable to forage in 
denser timber stands. : 

The EIS does not adequately address potential impacts of 
timber harvesting or roading operations on the bat fauna. 
Further, the EIS Report states page 24 para 3: 

"The EIS recognises the presence of bats but contends 
that the impact of operations is unlikely to cause 
significant impact." 

Based on what is known of the diverse ecological requirements 
of different bat species, this statement is totally 
unjustifiable, has little factual basis and is unscientific. 

There is limited knowledge available concerning most essential 
aspects of the life history of each bat species. As 
insectivorous bat species are likely to have diverse 
ecological requirements, a substantial safety margin must be 
incorporated in any plan to reduce impacts of forestry 
operations. In my opinion the following information about each 
vulnerable species is an essential pre-requisite to the 
description and assessment of likely impacts on bat species 
of forestry operations and of the steps which can be taken to 
avert or mitigate such impacts: 



13.6.3 	Responsibility for Implementing the EMP 

The manager of the Jervis Bay Armament Complex will be a civilian 
who Is responsible to the Naval Support Commander In Sydney. The Complex 
Manager has a small headquarters staff who will act as senior advisers on 
administrative and operational activities. In addition to the civilian manning 
of the Wharf and Depot operations, there will be a complement of Naval Police 
For security and firefighting duties and Naval personnel for operation of wharf 
cranes, tugs and workboats. 

The Complex manager will be responsible for all armament operations 
including, all environmental controls on the armament transport from Sydney 
to Jervis Bay. The Jervis Bay locations include the Depot, the Wharf and their 
link road. 

iog. 	Functions reporting to the Complex manager which are of relevance 
to the EMP are: 

Armament Transport 
	

11 
Armament Supply 
Shipping Control 

• 	Public Safety Control 
• 	Engineering Support 

Telecommunications 
Medical and Facilities Support. 

chap13.rev 	 13-21 



a) Roosting requirements of each species. 

A population of a given bat species will probably require many 
and varied roost sites in the one area. Roost requirements 
will differ at different times of the year, or at different 
stages in the reproductive cycle for each sex and for adults 
as compared to young animals. For example adult females are 
likely to aggregate in an all female maternity colony. The 
microclimate of such a maternity roost is likely to be 
critical. For example, temperature is known to substantially 
influence growth of young. Most species are likely to go into 
torpor during the winter and the type of roost selection in 
the cold winter months might be quite different to that in 
summer. Social structure will also influence roost 
requirements. It is known that adult males and females are 
likely to roost in single sex colonies, at least at certain 
times of the reproductive cycle. A number of species are known 

. to change roosts regularly, even every few nights, possibly 
so as to avoid predators. Lunney et al. (1988) found in a 
study of Gould's Long-eared Bat that an individual would 
utilise a number of different roosts in a retric,ed area with 

f(.-çe o t-t'c roosts being less than about 1 km apartA  Apart from tne 
physical suitability of a hollow in terms of its internal o -H 
dimensions, entrance size and height above ground, the extent 
of daily exposure of the roost tree to direct sunlight and the 
proximity of roosts to essntia1 resources such as water and 
feeding grounds will 	 important. Tidemann and 
Flavel (1987) found that the majority of maternity roosts of 
several species studied were within a fe hun1red metre- 	' 
permanent or semi -permanent watery r 	 up 
reduce the number of hollows, bats will probably compete with 
other types of animals such as possums and gliders for tree rt 
hollows. Tolerance to co-habitation with other species and 
indeed other bats, must be studied to determine whether there 
will be competition between species with sicrnifican.t advre i 

C-.'ie.A 
effects on any particular species 	 € 	 6 

yrla/-wet.i a4 Distances moved byidiy1uls 	
I 

J 
rrow v\t •pwzxJ ecl(, 

The impact of disturbance on bat species will vary according 
to the mobility of different species of bat. The relevant 
distances include nightly movements from roost to forage 
areas, from one roost site to another and seasonal movements 
and regional altitudinal movements to follow changes in the 
insect food resource. This should include a study of the 
differences between adults and juveniles, males and females. 

Foraging Behaviour and Diet of Each Species 
aico ccdev i'k4 

The degree of dietary specialistion and the different flight 	) 
patterns of each species are important. Overseas studies of
temperate zone insectivorous bats indicate that dietary 
requirements of females are different during pregnancy and 
lactationt If those requirements cannot be obtained from 

&ov'c. 

4. 
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Recovery of capital from the sale of NewingtOn will offset cost of relocating to Armament 
Complex )in part) 
Higher economic use of State Forest land. 
Regional development potential moderate due to low potential of Armament Complex. 
Notional loss: potential for National Park reduces but this ambition unreal. 
Reduces potential For Marine Reserves. 
Higher cost of Armament Wharf at Cabbage Treo Point to secure lower environmental impacts 
and improve certainty of outcome. 
Permanent conservation of Wetland/coastal lands adjoining Camara Creek woufd preserve the 
utility of the Green Point area for traditional uses. 

END 
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forest areas because of the impact on the insect resource of 
logging operations, then long term population survival of a 
particular species may be jeopardized. Different bat species 
differ markedly in their flight and hunting behaviour. Some 
species lack manoeuverablility and require open vegetation. 
Young regrowth forest may be too dense for such species 
thereby affecting their foraging and social activities. 

REFERENCES 

7. The articles referred to above are as follows: 

fl 

Lunney, D., Barker, J. and Priddel, D. 1985. Movements and day 
roosts of the Chocolate Wattled Bat Chalinolobus mono in a logged 
forest. Australian Mammalogy 8: 313-317. 

Lunney, D., Barker, 3., Priddel, D. and O'Connell, M. L988. Roost 
selection by Gould's Long-eared Bat, Nyctophilus gouldi, in logged 
forest on the south coast of New South Wales. Australian Wildlife 
Research 15: 375-384. 

Taylor, R.J. and Savva, N.M. 1988. Use of roost sites by four 
species of bats in State Forest in South-eastern Tasmania. 
Australian Wildlife Research 15:637-645. 

Tidemann, C.R. and Flavel, S.C. 1987. Factors affecting choice of 
diurnal roost site by tree-hole bats (Microchiroptera) in south-
eastern Australia. Australian Wildlife Research 14: 459-473. 

Affirmed and declared at ) 
Sydney in the state of 	) 
New South Wales this 	) 
9th day of August, 1991. ) 

Before me: 
Deponent 

Solicitor/Justice of the Peace 
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Philo6hY for a thesis titled "Systematics of the Long-eared bat 
Genus 'Nyctophilus". I have had extensive experience in species 
taxonomy of south eastern Australian bats. 
A detailed curriculum vitae is annexed hereto and marked "A". 

2. 	In response to a request by John Corkill, I have examined the 
relevant parts of the Environmental Impact Statement titled 
"Proposed Hardwood Operations - Compartments 180, 198 and 200 
Chaelundi State Forest" (the EIS) and the Report on the EIS 
Determination published by the Forestry Commission of NSW, 
and have familiarised myself with the harvesting plans for 
Compartments 180, 	198 and 200 of the Chaelundi State Forest 
("the Forest"). With respect to the proposed roading and 
logging in the forest, I make the following comments: 

The EIS and the submissions on the EIS and the EIS report do 
• 	not provide any data on the bat fauna other than listing the 

by Mr Hinesc 	&T-L2d 	i 	c five species trapped 'ccti- 
OtA 	tc ct( L 	cf(dat/f- Mu, of 	kcJ' 	aue veat-- 

s rr1 
in these compartments 

___  
of the Chaelundi State Forest be -ed_on( 

tn 	-ado±n- 	d 

regien uSAU 

*Chalinolobus gouldii 
r&o1ic c&cJ 	t_ 

Gould's Wattled Bat 	 j -ç -,J (k 
C. dwyeri Large Pied Bat 	C -f- 
*Eptesicus pumilis Small Eptesicus 	 4 
*E. troughtoni Troughton's Eptesicus 	WkiCL4j 
*Nyctophilus gouldi Gould's Long-eared Bat 
*N. geoffroyi Lesser Long-eared Bat 
*Falsistrellus tasmaniensis 	Great Pipistrelle 
*Scoteanax rueppellii Greater Broad-nosed Bat 
*Scotorepens orion Broad-nosed Bat 
Miniopterus schreibersii Bent-wing Bat 

. 	 *Myotis adversus 
*Phonjscus papuensis 

Large-footed Myotis 
Dome-headed Bat 

*Nyctinomus australis White-striped Bat 
*Mormopterus loriae Little Northern Mastiff-bat 
*Taphozous flaviventris Yellow-bellied Sheathtail Bat 
Pteropus scapulatus Little Red Flying Fox 
Pteropus poliocephalus Grey-headed Flying Fox 

I have marked with an asterisk those species which are hollow 
dependent, that is, hollows are likely to be crucial for their 
survival. In addition to the above species, four of the species 
recorded from Chaelundi by Mr Hines are also hollow dependent. 

Sorne. -70 -% of hollow dependent mammal species that can reasonably 
be expected to occur in these compartments will be bat species, 
i.e. 16 hollow dependent bat species compared to \other hollow 
dependent mammal species. 

s 
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• Recovery of capital from the sale of NewingtOn will offset cost of relocating to Armament 	 - 	- 

Complee (in part) 

2 	Higher economic use of State Forest land. 	 - • 

Regional development potential moderate due to low potential of Armament Complex 	 - 

Notional loss: potential for National Park reduces but this ambition unreal. 

Reduces potential for Marine Reserves. 
Higher cosl of Armament Wharf at Cabbage Tree Point to secure lower environmental impacts 

and improve certainty of outcome. 	 • 
Permanent conservation of Wetland/coastal lands adjoining Camera Creek would preserve the 

utility of the Green Point area for traditional uses. 

Fig 13.5.1 
INCIDENCE OF ENVIRONMENTAL. 
EFFECTS OF ARMAMENT 
COMPLEX RELOCATION 

PHYSICAL 
 PERSONAL I 	JERVIS BAY I ENVIRONMENT 

LIFE  IMPACTS GENERALLY 
)AV 

/ mI 	w' rn-io 	 O 	
":• 	 "• 	j 
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Ch. 35 ENDANGERED SPECIES 

subsection (a) [enacting subsec. (c) (2) of this 
seciionj shall take effect January I, 1981." 

Endangered Species Scientific Authority; 

Interim Performance of Functions of Com-
mission. Section 6(b) of Puh.L. 96-159, pro-
sided that until such time as the Chairman. 
sjemberS, and Executive Secretary of the In-

ternational Convention Adsisory Commission 
are appointed, but not later than 90 days after 

Dec. 28, 1979. the functions of the Commts-

sion be carried out by the Endangered Species 

i. Injunction 
Injunction barring Endangered Species Sci-

entific Authority and the Fish and Wildlife 
Service from authorizing export of bobcats 
until guidelines were issued satisfying require. 
ments the Court of Appeals set out in prevt. 

ous decision was properly vacated where  

16 § 1538 

Scientific Authority as established by Ex.Ord. 

No. 11911. formerly set out as a note under 
section 1537 of this title, with staff and ad. 
ministrative support being provided by the 

Secretary of the Interior as set forth in that 

Executive order. 

l..egislative History. For legislative history 

and purpose of Pub.L. 96-159. see 1979 U.S. 
Code Cong. and Adm. News. p. 2557. Sec. 

also. Puh.L. 97-304. 1982 U.S. Code Cong. 

and Adm. News. p. 2807. 

Congress, in subsequent amendment by sec-
tion 5(a)(1) of Pub.L. 97-304 to subsec. (c) of 

this section, overruled the court's pnor deci-
sion, (hereby removing the basis for the in-

junction. Defenders of Wildlife. Inc. v. En' 

dangered Species Scientific Authonty. 1984, 

725 F.2d 726. 233 U.S.App.D.C. 199. 

Cross References 

Author zation of appropriations, see section 1542 of this title. 

Code of Federal Regulations 

Endangered species ConventiOn, see 50 CFR 23.1 ci seq. 

Notes of Decisions 

§ 1538. Prohibited acts 
(a) Generally 

(1) Except as provided in sections 1535(g)(2) and 1539 of this title, with 
respect to any endangered species of fish or wildlife listed pursuant to 
section 1533 of this title it is unlawful for any person subject to the 

jurisdiction of the United States to- 
import any such species into, or export any such species from 

the United States; 
take any such species within the United States or the territorial 

sea of the United States; 

take any such species upon the high seas; 

possess, sell, deliver, carry, transport, or ship, by any means 
whatsoever, any such species taken in violation of subparagraphs (B) 

and (C); 
deliver, receive, carry, transport, or ship in interstate or foreign 

commerce, by any means whatsoever and in the course of a commercial 

activity, any such species; 
sell or offer for sale in interstate or foreign commerce any such 

species; or 
violate any regulation pertaining to such species or to an 

threatened species of fish or wildlife listed pursuant to section 1533 of 
this title and promulgated by the Secretary pursuant to authority 

provided by this chapter. 
339 
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(2) Except as provided in sections 1535(g) (2) and 1539 of this title, with 
respect to any endangered species of plants listed pursuant to section 1533 (1) It is unlawful fo 
of this title, it is unlawful for any person subject to the jurisdiction of the States to engage in an 
United States to— the Convention, or to 

import any such species into, or export any such species from, sions of the Conventi 

the United States; thereof. 

remove and reduce to possession any such species from areas (2) Any importation 
under Federal jurisdiction; (A) such fish oi 

(C) deliver, receive, carry, transport, or ship in interstate or foreign to section 	1533 
commerce, by any means whatsoever and in the course of a commercial Convention, 
activity, any such species; (B) the taking 

sell or offer for sale in interstate or foreign commerce any such to the provisions 

species; or ments of the Con 

violate any regulation pertaining to such 	species or to any (C) the applical 
threatened species of plants listed pursuant to section 1533 of this title section have been 
and promulgated by the Secretary pursuant to authority provided by (D) such impoi 
this chapter. activity, 

(b) Species held in captivity or controlled environment be presumed to be an 

(1) The provisions of subsections (a) (1) (A) and (a) (1) (G) of this section chapter or any regulat 

shall not apply to any fish or wildlife which was held in captivity or in a 
controlled environment on (A) December 28, 1973, or (B) the date of the It is unlaWful fo 
publication in the Federal Register of a final regulation adding such fish or exporter of fish or wil  
wildlife species to any list published pursuant to subsection (c) of section (A) are not listed purse 
1533 of this title: Provided, That such holding and any subsequent holding or threatened species, 
or use of the fish or wildlife was not in the course of a commercial activity, animal consumption oi 
With respect to any act prohibited by subsections (a) (1) (A) and (a) (1) (0) States or on the high 
of this section which occurs after a period of 180 days from (i) December having obtained perini 
28, 1973, or (ii) the date of publication in the Federal Register of a final 
regulation adding such fish or wildlife species to any list published pursuant Any person requ 

to subsection (c) of section 1533 of this title, there shall be a rebuttable subsection shall- 
presumption that the fish or wildlife involved in such act is not entitled to (A) keep such 
the exemption contained in this subsection. importation or exj t (2) (A) The provisions of subsection (a) (I) of this section shall not apply 

the subsequent d. 
wildlife, or plants. 

to— 
(I) any raptor legally held in captivity or in a controlled environment 

ifi) at all reaso 
sentative of the Se  

on November 10, 1978; or of business, an op  
(ii) any progeny of any raptor described in clause (i); wildlife, or plants 

until such time as any such raptor or progeny is intentionally returned to a graph (A) of this 
wild state. (C) file such re 

(B) Any person holding any raptor or progeny described in subparagraph (3) The Secretary sl 
(A) must be able to demonstrate that the raptor or progeny does, in fact, appropriate to carry ° 
qualify under the provisions of this paragraph, and shall maintain and 
submit to the Secretary, on request, such inventories, documentation, and 
records as the Secretary may by regulation require as being reasonably It is unlawful for an 
appropriate to carry out the purposes of this paragraph. 	Such requirements than shellfish and fisi 

shall 	not 	unnecessarily 	duplicate 	the 	requirements 	of other 	rules and section 1533 of this ti 
regulations promulgated by the Secretary. imported for purposes 

340 
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•d 1539 of this title, with (C) Violation of Convention 
ursuant to section 1533 It is unlawful for any person subject to the junsdiction of the United 

the jurisdiction of the States to engage in any trade in any specimens contrary to the provisions of 
the Convention, or to possess any specimens traded contrary to the provi- 

any such species from, sions of the Convention, 	including the definitions of terms in article I 
thereof 

ich species from areas Any importation into the United States of fish or wildlife shall, if- 

such fish or wildlife is not an endangered species listed pursuant 
in interstate or foreign to section 	1533 	of this 	title but 	is 	listed 	in 	Appendix 	II 	to 	the 
course of a commercial Convention, 

the taking and exportation of such fish or wildlife is not contrary 
gn commerce any such to the provisions of the Convention and all other applicable require- 

ments of the Convention have been satisfied, 
ch Icies or to any the applicable requirements of subsections (d), (e), and (f) of this 
ctio 	1533 of this title section have been satisfied, and 
authority provided by 

such importation is not made in the course of a commercial 
activity, 

nvironment be presumed to be an importation not in violation of any provision of this 
(1) (G) of this section chapter or any regulation issued pursuant to this chapter. 

Id in captivity or in a (d) Imports and exports 
or (B) the date of the 
on adding such fish or (1) It is unlawful for any person to engage in business as an importer or 

ibsection (c) of section exporter of fish or wildlife (other than shellfish and fishery products which 

•ny subsequent holding (A) are not listed pursuant to section 1533 of this title as endangered species 

a commercial activity, or threatened species, and (B) are imported for purposes of human or 

(1) (A) and (a) (1) (G) animal consumption or taken in waters under the jurisdiction of the United 

iys from (i) December States or on the high seas for recreational purposes) or plants without first 

ral Register of a final having obtained permission from the Secretary. 

list published pursuant (2) Any person required to obtain permission under paragraph (1) of this 
shall be a rebuttable subsection shall- 

h act is not entitled to keep such records as will fully and correctly disclose each 
importation or exportation of fish, wildlife, or plants made by him and 
the subsequent disposition made by him with respect to such fish, sect,shall not apply 
wildlife, or plants; 

:ontrolled environment at all reasonable times upon notice by a duly authorized repre- 
sentative of the Secretary, afford such representative access to his places 

ause (i); of business, an opportunity to examine his inventory of imported fish, 
wildlife, or plants and the records required to be kept under subpara- 

itionally returned to a graph (A) of this paragraph, and to copy such records; and 

file such reports as the Secretary may require. 
;ribed in subparagraph 
progeny does, in fact, 

(3) The Secretary shall prescribe such regulations as are necessary and 

d shall maintain and 
appropriate to carry out the purposes of this subsection. 

, documentation, and (e) Reports 
as being reasonably It is unlawful for any person importing or exporting fish or wildlife (other 

h. 	Such requirements than shellfish and fishery products which (I) are not listed pursuant to 
of other rules and section 1533 of this title as endangered or threatened species, and (2) are 

imported for purposes of human or animal consumption or taken in waters 
341 
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References in Text.This chapter, referred 

to in subsec. (aXIXG) ,  (2)(E) ,  (cX2). (e), and 

(fl(I), in the original read "this Act", mean-
ing Pub.L. 93-205, Dec. 28, 1973, 81 Stat. 
884, as amended, known as the "Endangered 
Species Act of 1973", which is classified prin-

cipally to this chapter. For complete classifi-
cation of this Act to the Code, see Short Title 
note set out under section 1531 of this title 

and Tables volume. 
Section 668cc-4(d) of this title, referred to 

in subsec. (fl(2), was repealed by Pub.L. 
93-205. § 14, Dec. 28, 1973, 87 Stat. 903. 

1982 Amendment. Subsec. (a) (2) (B). 

Pub.L. 97-304. § 9(b) (I), added subpar. (B). 
Former subpar. (B) was redesignated (C) 

Subsec. (a) (2) (C)-(E). Pub.L. 	97-304, 

§ 9(b) (1), redesignated subpart. (B). (C), and 
(D) as (C), (D), and (E), respectively. 

Subsec. (b)(l). Pub.L. 97-304. § 9(b) 
(2), substituted "The provisions of subsections 

(a) (I) (A) and (a) (1) (G) of this section shall 
not apply to any fish or wildlife which was 
held in captivity or in a controlled environ-

ment on (A) December 28. 1973, or (B) the 

date of the publication in the Federal Register 
of a final regulation adding such fish or wild-
life species to any list published pursuant to 
subsection (c) of section 1533 of this title: 

Provided, That such holding and any subse-

quent holding or use of the fish or wildlife 
was not in the course of a commercial activi- 

42 
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1- 	
under the jurisdiction of the United States or on the high seas for recreation- 
al purposes) or plants to fail to file any declaration or report as the 
Secretary deems necessary to facilitate enforcement of this chapter or to 
meet the obligations of the Convention. 

(I) Designation of ports 

It is unlawful for any person subject to the jurisdiction of the United 
States to import into or export from the United States any fish or wildlife 
(other than shellfish and fishery products which (A) are not listed pursuant 
to section 1533 of this title as endangered species or threatened species, and 
(B) are imported for purposes of human or animal consumption or taken in 
waters under the jurisdiction of the United States or on the high seas for 
recreational purposes) or plants, except at a port or ports designated by the 
Secretary of the Interior. For the purpose of facilitating enforcement of this 
chapter and reducing the costs thereof, the Secretary of the Interior, with 
approval of the Secretary of the Treasury and after notice and opportunity 
for public hearing, may, by regulation, designate ports and change such 
designations. The Secretary of the Interior, under such terms and condi-
tions as he may prescribe, may permit the importation or exportation at 
nondesignated ports in the interest of the health or safety of the fish or 
wildlife or plants, or for other reasons if, in his discretion, he deems it 
appropriate and consistent with the purpose of this subsection. 

Any port designated by the Secretary of the Interior under the 
authority of section 668cc-4(d) of this title, shall, if such designation is in 
effect on December 27, 1973, be deemed to be a port designated by the 
Secretary under paragraph (1) of this subsection until such time as the 

Secretary otherwise provides. 

(g) Violations 

It is unlawful for any person subject to the jurisdiction of the United 
States to attempt to commit, solicit another to commit, or cause to be 
committed, any offense defined in this section. 
(Pub.L. 93-205, § 9, Dec. 28, 1973, 87 Stat. 893; Pub.L. 95-632, § 4, Nov. 10, 
1978, 92 Stat. 3760; Pub.L. 97-304, § 9(b), Oct. 13, 1982, 96 Stat. 1426.) 
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subsections (a) (I) (A) and (a) (I) (0) of this 
section which occurs after a penod of 180 
days from (i) December 28. 1973, or (ii) the 
date of publication in the Federal Register of 
a final regulation adding such fish or wildlife 
species to any list published pursuant to sub. 
section (c) of section 1533 of this title, there 
shall be a rebuttable presumption that the fish 
or wildlife involved in such act is not entitled 
to the exemption contained in this subsec-
tion" for "The provisions of this section shall 
not apply to any fish or wildlife held in 
captivity or in a controlled environment on 
D.xember 28, 1973, if the purposes of such 
holding are not contrary to the purposes of 
this chapter; except that this subsection shall 
not apply in the case of any fish or wildlife 
held in the course of a commercial activity. 
With respect to any act prohibited by this 
section which occurs after a period of ISO 
days from December 28, 1973, there shall be 
a rebuttable presumption that the fish or 
wildlife involved in such act was not held in 

captivity or in a controlled environment on 
December 28. 1973". 

Subsec. (b) (2) (A). Pub.L. 	97-304, 
§ 9(b) (3), substituted "The provisions of sub-
section (a) (1) of this section shall not apply 
to" for "This section shall not apply to" in 
the provisions preceding ci. (i). 

1978 Amendment, Subsec. (b). Pub.L. 
95-632 designated existing provision as par. 
(I) and added par. (2). 

Effective Date. Section effective Dec. 28, 
1973, see section 16 of Pub.L. 93-205, set out 

as an Effective Date note under section 1531 
of this title. 

Legislative History, For legislative history 
and purpose of Pub.L. 93-205, see 1973 U.S. 
Code Code. and Adm.News, p. 2989. See, 
also, Pub.L. 95-632, 1978 U.S.Code Cong. 
and Adm.News, p.  9453; Pub.L. 97-304, 
1982 U.S.Code Cong. and Adm.News, p. 
2807. 

Cross References 

Exemption as providing exceptton on taking of endangered species, see section 1536 of this title. 
Issuance of protective regulations, see section 1533 of this title. 
Penalties and enforcement, see section 1540 of this title. 
Permits and hardship exemptions, see section 1539 of this title. 

Taking of resident endangered or threatened species, cooperative agreements with States, see 
section 1535 of this title. 

Code of Federal Regulations 

Designated ports, see 50 CFR 221.1 et seq. 

Endangered species regulations concerning terrestrial plants, see 7 CFR 355.1 et seq. 
Establishment of ports for importation, exportation, and reexportation of plants, see 50 CFR 

24.1 et seq. 

Importation, exportation, and transportation of wildlife, see 50 CFR 14.1 et seq. 

Importation of antiques composed of an endangered or threatened species, see 19 CFR 10.1 et 
seq. 

Whaling provisions. see 50 CFR 230.1 et seq. 

Library References 

Customs Duties 	22. 	 C.J.S. Customs Duties § 30. 
Fish €13. 	 C.J.S. Fish § 28 ci seq. 
Game 	7. 	 C.J.S. Game §§ I, 5. 

Notes of Decisions 

Complaint 12 
Compliance with section 2 
Constitutionality I 
Construction of dams and reservoirs, impact 

on habitat 6 
Impact on habitat 

Generally 5 

Construction of dam and reservoirs 6 
Injunction 13 
Jurisdiction 11 

rnsdiction of the United 
corn., or cause to be 

b.L. 95-632, § 4, Nov. 10, 
)82, 96 Stat. 1426.) 

i2)(C)-(E). Pub.L. 	97-304, 

esignated subpars. (B), (C), and 
), and (E). respectively. 

I). Pub.L. 97-304, § 9(b) 
"The provisions of subsections 
(a) (I) (0) of this section shall 
ny fish or wildlife which was 

ty or in a controlled environ-
t)eccmber 28, 1973, or (B) the 
lication in the Federal Register 

ation adding such fish or wild-
any list published pursuant to 
of section 1533 of this title: 
such holding and any subse-

or use of the fish or wildlife 

course of a commercial activi- 

Predator control, taking of species 4 

Right to sell, substance derived from imports 
10 

Species held in 
Captivity 7 
Commercial activity 8 

Substance derived from imports 
Generally 9 

Right to sell 10 

343 



FLJG-15-' 91 17:19 ID:SIERRA CLUB LEGFL N14 TEL NO: 12063437340 	 p172 P01 

SIERRA CLUI 
LEGAL DEFENSE FUND, INC. 
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SuArice, Ml. McK1,1. 	Ana4 Adams zi6 First Aye. South, Suite 330 Sc*ttic, Washington 98104 (206)343-7340 FAx(2o6) 343-!5z 

NOP.TNWT Otflcj 

Vktcc M. Shw 
Todd D. True 
StffAtt.r*p 

Adam J.saw
P.becc E Todd 
Aszrslau Anuqv 

TO: 	Tim Robertoj 
FRONi 	Andy Stahl 
RE: 	Helpful Cabes 
DATE: 	August 15, 1991 

An 
The Seattle Auubon Society V. Robertson case is 

•aHL .Langc 	 not yet reported. Here, we would cite it as Seattle 
Offia mdffqfr 	 Audubon Society v. R9kertson,  Civil No. C89-16OWD (W.D. 

Wa., Order of (date)). I expect that it will be 

Street 2044 Filmcce 	
published as soon as the appeals to the Circuit Court 

S.nFranciaco.CA94zi5 	are resolved. I'm sending both the summary judgment 
order and the injunction order because the injunction 
order is beautifully written. 

031 Gknarm Place 
Suite 300 

Denver CO 80202 
(303) 623-9466 

WASHINGTON, DC OflC 

153! PStrcct,N.W. 
Sjt* zoo 
Washfrgton, DC i000ç 

(202) 667.4500 

#3.ASA OFFICE 

325 - Fourth Street 
Juneau, AX 9980! 

0
'907) 386-2751 

41D-PACmC OfF1C 

212 Merchant Street 
Suite 202 
Honolulu, HI 96813 
(8o8) 599-2436 

FIOPJDA OT1Ct 

xiz S. M. L 	Jr. blvd. 
P.O. Box 1329 
Tallihauee, FL 32302 
(904)681-003: 

WVI$IMA N'P1c2 

400 Magazine Street 
4th Fioc, 
New Orleans, LA 70130 
(504) 522-1394 

A warning about the two Portland Audpbon Society 
decisions. This is a situation where, according to the 
court, Congress foreclosed our ability to enforce the 
environmental laws. If the two decisions (written by 
the same three-judge panel) on this "jurisdictional" 
issue appear inconsistent, that may be because they 
are. The amusing one-liner about spotted owl deaths 
associated with logging is found at 884 FZd 1240 (2nd 
column near the bottom). 
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'V. 
fAt. 

1 

FORTLAN* AUDUBON SOCIETY; 
Heedws*e, Lane County Adobon 
Society; Oregoa Natural Resource. 
Council; the WUderse.. Sodety She- 

a.b Sialdyoei Audobo. Society; 
Central Oregoa Audubo. Society; Si-
Mn Audubo. Society; Ksl..lop.ls Au-
dubo. Society; Unpqua Valley Audi. 
boa Society; Nateral Resources Di. 
tense Council, Inc.. FiaInt-AppeI. 

V. 

Dosiald BODEL, in hIs .ffldal capacity 
as Secret&y, Vaited Stat.. Dee.tnent 

of Isterior, Defendant, 

and 

Northwest Forest Resources CauseS. Di. 
f.ndaat-.Interveaos-Appeilsn*, 

a.' 

Buf?vun sad WrIght Legging Coespany; 
Free.. Lumber Copsuy, Inc. L.a. 
Rock ¶mbee C.apany, 1te4 Scott 
1mber Casapany; Clear Leather 
ufudirriug Corp,. Yo.cslls Timber 
Products. Inc,and Cornett Laesbee 
Company, In 	Dsfeedaate4aU 
-aMa 
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a. 	see p.s Aft 

plans to log old-growth fir timber did not Before GOODWIN, Chief Judge, 
withdraw district aonrt's jurisdiction over SCHROEDER and PREGERSON. 
..virocmental groups' challenge .to Bureau Circuit Judges. 
of Land Managements sale for harvesting 
of several tracts of old puwth based on GOODWIN. Chief Judge: 
dim that logging would destroy habitat of Plaintiff environmental groups appeal 
$O(th;1S ijiôtted OWJ 	thaSZttUfl1S the dismissal under Fed.R.Civ.P. 12(bXl) 
with extinction. 	National Eavrommental and 12(bX) of their action against defend- 
Policy Act of 19. 44 2-209 as amended, ant Donald Bodel, Secretary of Interior, 
12 U.S.CA. 44 4321-4341; 	4* U&C.A_ and others. 	Certain intervenore also c1al- 

1181; Federal Land Policy and Maaagi. court's Yi;1 	nf their 
meat Art of 1978. 44 102-603, Migratory motion to intervene on one of the pantiffs' 
Bird 1eaty Act, 44 2-12, 16 U.&C.A. claims. We reverse in part and remand for 
44703-111; 	FIsh and Wildlife ImFrove trial. 
neat Art of 1978b  I $(h)(, (3), 16 U.S.C.A. 
lilt 

PORTLAND AUDUBON SOCIETY; 
Hs.dw.ter, Lute Couaty Audiiben 
Society; Or.goii Natural Res.urces 
Cc1I the WI1IkXDSI. Society; She. 
ra aub Slsk*yoc Auduboa S.ciet,-, 
Cautral Owegou Abou Society; 8.. 
lam  S.ckty; Kabotiopis An. 
dub.n Society; Ujapvs Valley Audi. 
he. Society; NMur1 Resource. Di. 
fee... Council. lac.. P1akitlff.-.AptI- 

Domaid ROD, in his cfflcL.J capadty 
$2 Ssereta,y. United Stat.. Depsrt*umag 
of Iat.rier. Dofeeda&pp.Ue 

aM 

Nsa'tkw..t Forest Resources Couadl A.-
sodatlon of 0 £ C Cou.tie Beet.. 
Coeiaty. DdeedaM OnA 

Not. 88-41SS4, 8$-3SU and S&47Z. 

UiIt;d Stat.. Court of App.ala 

Ninth Cli-enit 

Argued and Subnitted July 19. 1988. 

Decided Jan. 24, 1989. 

EnvIronmental groups broqght actioi 
challenging Bureau of Land Management's 
sak for harvesting of o3d-grwth fir the-
bee. United Stat.. Diettict Court for the 
Disttiet of Oregon, Hale. J. Fry., 3., grant. 
ad defendants' motion to eNsroisg and ap-
peal was takeo. The Court of Appeals, 
Goodwin, Chief Judge1  held that soctioo of 
1988 osatinulug budget eseolutha couceen. 
in.g federal .jurfsdictioc over plans to log 
old-growth fir timber did not withdraw di.-
Uict coures, jumisdietlee over ee'vlronm.ntal 
- a 

Reversed In part, affirmed in pert and 
reesanded. 

I. Federal Court; 218 
Section of 1988 conuing budget res 

ol.tioi, conceralag federal jurisdiction over  

2. Federal Civil Procedure exaMll 
brtervenors' economic interest in ham-

lag continued supply of timber from Bu-
roes of Lead Management lands was sot 
soMclsnt to permit later'entioo as to envi. 
rocenental groups' claims under National 
Environmental Policy Act challenging 
BLM's We for harvesting of trocts of old-
growth timber. Fed.Rulea Civ.Proc.Rule 
24(aXZ), 28 U.S.C.A.; National Environmem 
tel Policy Act of 1969, 44  2-209, as amend-
ed, 42 U.S.CA. 44 4321-4341. 

Victor M. Sher, Sierra Club Legal De-
fense Fuod Inc., Seattle, Wash., Michael 
Axline, Western Natural Resources Law 
Clime, Eugene, Or., for plaintiffs-appol-
lants.czoss-sppellees. 

Martin W. Matson, Dept. of Justice, 
Wash., D.C., and Thomas C. Lee, Aist U.S. 
A.tty., Portland, Or.. for defendant-appellee. 

Mark C. Rutalek, Preston, Thcrgritusoa 
Ellis & Hobnan, Portland, Or., for defend-
a-IutarvenorouppeHeea-crossppellants. 

Pllip D. Chadsey, Stoel Elves, Baby, 
lone, & Grey, Portland, Or., for defend-
sata4ntervenors-appeflees. 

Appeal from the United States District. 
Court for the District of Oregon. 

The plaintiffs oppose the logging of old-
growth & timber. The Oregon director of 
the Bureau of Land Management (ELM) is 
is the process of selling for harvesting a 
large number of tracts of old-growt1 tim-
ber located in seven management £trict.. 
Plaintiffs sued to prevent logging the.e 
tinber sales. Their main argument is that 
logging will destroy the habitat of the 
northern spotted owl, thereby threatening 
the speaes with extinction. For the pur-
poses of Role 12 review, we are required to 
assume the truth bf the alleged facta. 

The compla4nt sought declaratory and in-
junctive relief based upon the logging 
plan's alleged violation of the National En-
viroemental Policy Act (NEPA), 42 U.S.C. 
44 4321-4347 (1982), the Oregon and Cali-
fornia Lands Act, 43 U.S.C. 4  1181 (1982), 
the Federal Land Policy and Management 
Act, 43 U.S.C. 44 1701-1782(1982)1 and the 
Migratory Bird Treaty Act, 16 U.S.C. 
44 703-12 (1982). 

Plaintiffs do not seek relief under the 
Endangered Species Act because the Unit-
ed States Fish and Wildlife Service has 
refused to declare the Northern Spotted 
Owl an endangered species. This refusal 
has been challenged in other Iitigstionz by 
some of the saint plaintiffs. See NortAern 
Spotted Owl (triz OccidenioKs Caurrno) 

the judgmenti and to dismils. the entire 
can for i.ck of jurisdiction. 

REVERSED AND REMANDED. 

S S 
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The management pleas are designed to owl disappears when its habitat is de-
piovide a steady flow of old growth tImber stroyed by logging. The plan was none-
from the federal Inventory to the sawmills theless approved and was being executed. 
and other manufacturers in the Oregon This litigation threatened to delay the pro-
counties containing BLht old growth tim- posed sales, at considerable expense to the 
her. Defendants argue that the challenge Impacted counties, industrial pw-chzsers, 
of vfrthaUy all of the planned sales under and the communities that rely upon the 
the guise of challenging "particular seth',- timber industry for their livelihood. 
ties" is a transparent effort to avoid the 
clear intent of section 314 by nibbling away 
at the management plans, sale by sale. 

,. Donald Hod4 (W.D. Wash. No. C8-
5122, NOVeRkber 17, 1988). [1988 WL 
14923). 

P1aktiffs seek an iejvnctlen to halt sit 
ember anise that iecluded oldtk 
Douglas fi bees more than 200 years old 
and growing withIn 2.1 miles of known 
apottcd owl habitat .ite.. Mapi of pro 
- tinther sales reveal thatsom. 289 of 
the old-growth fr timber stanè offered 
for sa6 till within the requested iujunc 

• The Northwest Foreet Resources Coundl 
NFRt. eight Oregon coá6es. and nn-

one m&viduai cozibadoca (the Huffman & 
Wright Groupl 'were allowed to Izitervene 
an defendants with respect to certain of the 
- c 

While this appeal has been -, we 
granted in srt the pZainUffa emergency 
motion for a temporary icuncbom. Duricg 
the summer of 1988, selected logging oper-
atiorg were allowed to canitnus, but the 
logging of several other ashes was enjoined. 
The question that renzaezs to be 4'd Is 
whether plaintifti can continue this litigs- 

Statulor)' Witisdrtxwal of Jarjadktio,s 
(11 The diafrict court bald that secUon 

311 of the 1988 oontlmoing budget resolu-
tion withdrew the courts juriadioei to 
consider the plaintiffs CbAs- 

Section 314 providen 
The Forest Service and Sure. a of 

land Management are to continue to 
complete as expeditiously as passilIe d 
ekpmeM of thã reepective Fm-eat 

Land and Resome. ManagesesM 
to meet all applicable statutory require-
mants. No withstanding the dat. In see-
tion 6(c) of the NFILA (16 U.&CA 1600), 
the Forest Service, and the Bureau of 
Lend Xuagessent under scpszu* a 
thority, may continus the management of 
lazith within tbã jurisdiction nuder •x-
inthsg land and resoerea management  

- pending the cunpledosz at new 
plans. Nothing shall lisadjadmial review 
of particular activities on these hsnda 
Po,idsd, Aowemr, That there shall be 
no chasges to any ixistieg plan on the 
sole basis that the plan  in 4 .ntfrety in 
outdated, or in the case of the Bureau of 
Lend Management, solely on the basin 
that the plan does not Incorporate infor- 
matica available subsequent to the once- 
pletico of the existing pia hd.4 
fiifh.er. That any and all particular so- 

to be carried out under sxisthzg 
plans may nevertheles, be challenged. 

Couth3uing Resototios, EJ.Res. 396 i 814, 
Puh.L. No. 100-202. 101 Stat. 19-854, 
133 Coag.R.c. H 12468 (daIly ed Dec. 21, 
1987) (emphasin added) (Tha above section  
was reenseted without changes. ElI. 4867 
and signed by the President on September 
V. 1988, and Is now found in PubL No. 

• The plaintiffs argue that the quoted see-
tics of the cozabonceg resolution does not 
withdraw jurisdiction to hear this case. 
The secthn purports In one sentence to 
take away the jurisdidion of  the  district 
courts to hear challenges to "exfsthg 
plans", while in * following sentence pro-
viding "further that any and all particular 
acti,ities to be carried out under eristing 
plans may nevertheless be challenged." 
The thai court interpreted this extrsordi-
nary language as a ehea withdrawal of 
jurisdiction. We find it any1g but clear. 

Plaintiffs argue in affect that each sale 
which includes spotted owl habitat is a 
"particular activity" subject to challenge. 
Defendants argue, on the other hand, that 
each of the seven regiosal "existing plans" 
isa oompreheeaive and carefufly coordinat-
ed management plan of scb.duh.d sales 
preceded in each of the  seven dIstrict by 
envirocmentuJ impact t%oments, and, by 
express legislative intent, made Immune 
from challenge. 

The sales are Indeed separate trsnsao 
tioaas. They are also part of an existing 
plan at disposal of federal thuber in the 
regloc.. Thereby hangs the problem is this 
case. 

'We begin with the strong presumptios 
that Congress intends judicial reView of 
administrative action." Boicei a Mieki-
pgn Acodrsy of Family Physicians, 476 
U.S.667, 610, 106 &Ct. 2138, 2185, 90 
LF424 628 (1986); su Love a Thomas, 
858 F.2d 1341(9th Co-.1988) (observIng that 
"we Oonstrue prb1b&tioos against ludIcial 
review narrowly"). Sac Moap,s Bond of 
Paiutr Indiana s United States Dsp 't of 
bzLsrioi 747 F.2d 563, 565 (9th Cir.1984) 
(observing that '[p)redusion of judicial re-
view .,. usually will not be found absent a 
clear command of the stabate') 

The language in section 814 upon which 
the district court relied is "that there shall 
be no challenges to any existing plan 
solely on the basis that the p1an does not 
incorporate information available subs.-
quest to the completion of the exiethig 
plan.. ." Here the key words seem to be 
".okly' and "information available sub..-
quent tO- the completion of the existing 

The plan to sell substantially all the mar-
ketable old growth fIr timber recnvining 

zidtr SLIt management was an "existing 
plan" when this litigation was commenced. 
The environmental implleatioica of the plan 
had been fully stadied between 1979 and 
1983. no studies had evaluated the un-
pact upon wildlife, induding owls. It was 
and is no secret that the northern spotted 

The d1*ndant.z went to their senators 
and representatives, and section 314 was 
the result.. The environmental impact stud-
ies made in 1983 during the preparation of 
the plan had not been challenged in court. 
They had been challenged in administrative 
proceedings. After the sales were adver- 

ed in 1987, the plaintiffs dsoovered more 
information about the northern spotted 
owl. Bled experts geiee&ty agreed that 
the continued logging of old growth fir 
would probably exterminate the spes in 
the logged off areas. The owl 'habitat 
problem had been treated in the impact 
statements, but had not been deemed by 
the BLM to be a sufficient reason to abort 
the plan. New information generated both 
Inside and outside the federal government 
reinforced the plaintiffs' opposition to the 
timber sales, but did not cause the BLM to 
change its poaitiou. 

There is little doubt about the intent of 
the sponsors of section 814. The sponsors 
Intended to stop this particular lawsuit and 
to permit the sales to go forward without 
furtherdelay. Itiaequaltyclearthalthe 
plaintiffs intended to stop the logging, by 
any legal means aval]ahle. Actual "legisla-
tive" intent of congressional sponsors is 
act seriously debated In this case. 

The legal problem that the court faces is 
to determine whether, following principled 
methods of statutory construction, Con-
geese expressed the intent of the section's 
sponsors in such a way as to withdraw the 
jurisdiction of the district court to try this 
lawsuit. 

The district court characterized this ac-
tion as an action brought "on the sole basis 
of new information concerning the north-
ern spotted owL" The ptantifii argue that 
the district court erred in cbahcterizng a 
"sole beam" because the court did not take 

0 
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PORTLANT) AUIXJBON SOC. v. LWAii 	 1237 Cno asUS P. fljj 
( -. iN9) section 314, or a challenge to "particular plane," and farther, that 

the NEPA claim activities" to be carried out trader the waj based upon "new information"  The  plans. Because the plaintiff, 
attaejc an- court held the NEPA claim barred and 

mezous sales, the NEPA dale, has the ef- granted sumnasy judgment to 
ELM. kL fact of an altack on the plan, yet it is at 1485-89. phrased in tnxnns of particular sctivitie, 	

After unsuocesafjj, seeking a stay plaintiff, seek to enjoin 
several hundreds pen ling appeal in the district court, plain-of limber sales planned within 2J miles Of (lift: appealed and sought a stay pending owl sites. We did not resolve the "portico- 2PPml in this court After considering the 

lar activitim" issue1 
 noting that the dist,ict rota minous motion papers filed by all sides, court had not athfreased whether- timber we granted the stay and erpedjte the pp-sales are 

"particular activities" under see- peal, with briefing limited to the issues (ion 314. We renaaa)ded so that the district eonskjer- in 
the opinion of the district court could make that determination. court 

Id at 1484. 

On remand of the NEPA claim, the court 
held that BLW, decision not to prepare a 
aupplemeaj EIS irs 1987 was not subject 
to judicial review in these proceeding,. 
The court held that (lie suit was a dial-lange to the plans and not to "particular 
activitie, to be carried out under existing 

9 

On remand and after further factual de 
relopinent, the district court held that 
pl*indff&' noo-NEPA clairng were barred by the equitable docta-ineof ladies. 	Port. fussed Azi4vix,n Society ii. Lu;a 	712 
P.Supp. at 1432.84. The district court not- 
ed that the OCLA and FLPMA claims, 43 

- U-SM. § 	1181, 1701 et seq., chaUecge the 
Oregon ELM Director's 1983 Foz4a. Re- 
sources Policy Statement (FRPS) recjuiring 
that all lands suitable for timber pro3luctjon 
be managed for timber and wood product 
production, to the extent possible un,ier the 
requiran,t, of law. 	kL 	Sianllaa.ty, ac- cording to the district court, the META 
claim, 16 U.S.C. § 703, is based on "pi-edie. 
tines of the demise of the spotted owl made in the (EISa] issued between 1979 and 1983." 	Id 	The court condurj titat 

the [Administi-ative Proeed 	Act] does 
not provide a bana for a challenge by 
plaintiffs] 	to adrthnistre 	deeisjojs 

made over five years ago and upon which 
the ELM has operated without objec- 

• 
tion." 	In sum, since [plathtiffs] fjled to 
pursue its claims under OCLA, FBPMA 
and the MBTA in a timely mannerj they 
are not subject to thin court's review 
tmder the APA 

supplemental EIS would not serve any pm' 
pose became 

[tJhe condusion of the Spottad Ow) En-
vironmental Assessment] indicate that by 
the time BLM completes new resource 
tna.n&gement plans for western Oregon, 
more spotted ow) habitat will he avail. 
able than had been predicted to survive 
in the EISs,  andsubstantial options for 
protecting the epoed owl population on 
ELM lands can be  addressed in  the new 
(resource management plansj and rested 
EISs at that time. The analysii also 
shows that 913,000 sexe, of unsold old 
growth and mature timber now in exist-
ence on BLM lande in western Oregon 
will be reduced by no more than 9% by 
October 1990, leaving 91% of that partic-
ular habitat that exist, today available 
for planning options for the [resource 
management plans] scheduled for com-
pletion in 1990. 

Portland Audubon Society appealed this 
decislo0 the Interior Board of Land Ap-
peals and requested immediate stay of tim-
ber sales near identified spotted owl nests. 
The interior Board of Land Appeals even-
tuafly, on February 28 1988, upheld the 
decision not to prepare a supplemental E 
Meanwhile, on October 19, 1987, plaintiff, 
had filed this action allegmg violations of 
NEPA, the Oregon & California Lands Act 
(OCIA) 43 U.S.C. 1 1181, the Federal 
lands Policy and Management Act 
(FLPMA) 43 USC H 1101 at seq., and 
the Migratory Bird Treaty Act (MB'l'A). 16 
U.S C. fi 703 et seq. 

The district court entered judgment for 
defendant, on Ap41 20, 1988, after grant-
ing deferi4znt motion to dismiss pursuant 
to Fed.R.Qv..P 12041) and 12(b)(6), on the 
ground that judicini renew of plaintiffs' 

2. Section 314 provid 
The Foreit Service and Bweasi of Land 

Macageme,u arc to co.zinue to cosnplete as 
expcdisiuusly an possible de elo,nneis of their 
respective Forest Land and Resource Manae-
mans Plans to inert all applicable stiRiiory 
requtecwcnts. Notwithsisnding the daZe in 
aealan 40 of the NPMA (16 U.S.C. 1400), the  
Fore, Service, and the Buieu of Land 
Managent wader anperans autbortty, may 
Conljwan the 0uaemcet of existing lzn4 
withib  their jurladicsioe  under extoing land 
and lesource managuns plans pending the  

c]aima wan barred by setos 314 of thus  
1987 interior- continuing budgut re,oluticjn_ 
See Continuing Resolution, LR.Ria 3s5 

314, Pab.L No 100-202, ia Stat 1329, 
182944. That section was reenaet.ej 
withoot change in 1988 as smtion 314 of 
Puh.L No. 100446, 102 Stat 1825.2 The 
district coert relied on Legisixive history, 
particularly the 1987 Senate R4port, S..Rep. 
No. 100-166, 1st Seas. 11-12(118?), indi,, 
lag that sponsors of section 31L intended to 
bar this very lawsuit. The dsfriet court 
characterized this as an action )rought "on 
the sole basis of new information concern. 
we the northern spotted ow)." The ditrict  
court did not discuss whether ii* suit was  
one challenging pirticular act.iitie, to be 
carried out undrr the existing lana, which 
cliaJeage section 314 express)' permits. 
PAS! 

- We reversed and remanded. Port .!an.d 
Audubon &)cief, v. 11o4s4 8(6 P.2d 392 
(9th Cir.)989) ("PAS Jr"). WE found the 
language of section 314 "atthing but 
clear" and cautioned that the court must 
examine the language of the itatute and 
assess whether, following prinapled meth-
ods of statutcay interpretation the with-
drawal of jurisdiction bars eath of plain-
tiffs' dasms. 

Section 314 prohibits challeagea to a 
BLat plan "solely on the basis t)at the plan 
does not incorporate informatien available 
subsequent to the completion o: the exist-
ing plan." At the same time it allows 
challenges to "any and all partiojlar aetivi-
ties to be carried out under existing pIanaY 

With regard to the NEPA clam, the dis- 
trict court had not cons idered wtether this 

barred 

completion of new p1ans Nothirg ahaB limit . 
judicial review of particular aetivoes on thcis 2 
lands vsade4 Jxo,vve. That tIere shall be 
00 chalicr,5f,X to any existing plsa On the sole 
basis that the plan in its ontiretyls outdated. . 
or in the case of the Bureau of Load Acia.Vt  
mccl, solely on the basis than tIn plan dorm. 
005 ioom'porte infoeniation avalable wbs& 
quezac to the completion of the etianzx  
Provf&d further, That any and aip 
aaivftjes to be curried out unler cxjjtii* 
plans may nevestbelm be cbilleagecL 

Sction .914 

The district court's finding that plain- 
NEPA claim based o " 	f 

I mation" is not conte,te in this appeal. 
Instead, the argument  is focusj o'wheth. 
Cr plintjffa challenge the plans or "pau-tic-
ulas- activities to be can-led out under the 
existing plans." 

Plaintiff5' NEPA claim is not phrased as 
a diiscf challenge to the existing plans. 
This does not, however, end the inquiry. If 
it did, we would not have remanded the 
case in order for the diab-ict cOurt to deter-
mine how to apply the "particular activi-
ties" language to plaintiifs' NEPA claim. 

The distzict court reads section 314 as 
barring any challenge to a sale unless a 
plaintiff can dmo0s ti-ate new inforrjaatioj, 
"site-specific" to that timber sale. Plain-
tiffs argue  that they have met even this 
test they have ident.jfjc-j specific sales that 
include old.growtja timber in close proximi-
ty to an owl nest. Their new  information 
is, they say, specific to each of these sales 
and their challenge thus has no bearing on 
BLU's, othei- sales unless they also contain 
owl habitat. 

In describing plaintiffs' claim as an at-
tacit on the plans, the government and the 
diztrict court both begin with the text of 
section 314, as well as the legislative histo-
ry of section 314. The district court at-
tempted to "give meaning to the statute as 
a whole and avoid rendering any part of 
the statute inoperative Or insignificant" 
PcrUn4 Azjdbon Society ii. Lujan, 712 
P.Supp. at 1488. The court interpreted sec-
tion 314's language that "[tjhe For-est Sex- 



1238 	 884 FEDERAL REPORTER, 2d SERIES J 	 POETLANI) AUDUBON SOC. V. LUJAN 	 12J9 CIsu.214 5.14 5233 IWaca'. tgS 4 : 	monte that accompany indVt4 	timber bin for ELM to approach, much less meet, sales are tiered to the Elsa for the larger its annual allowable harvests under the [. 	plans, so long As the EIS for the plan plans. In attempting to define the statu- 
adequately addressee curnvjative environ- tory meaning by looking only at the relief 

[ 	mental impacts, any challenge to an individ- this lawiuit demands, however, both plain- 

I
1 nil sale will be linraited to aite.epecific con- tiffs and ELM go astray. 
- cerns.' Pbintiff' NPA . _.. 

We reject plalimla' argument hiM Awtv p. 
U*d.rwo04 - U.S. -. ios SQ. 2541. 101 
L.t 4 490 (1988). pre'.asrs us from 	der- 
ing Ingidative bistoiy accompanying the 19*8 
r5efli without change, of section 314. 

or passport—no timber sale, or other- as 
tious could be tiered to the plan EJS, and 
the inanagexnent scheme would collapse in 
chaos. We cannot say whether, in the ab. 
senoe of section 314, the Forest Service 
plans would have become void after Sep. 
teraber 81, 1M.1  Assuming that Congress 
intended, in a continuing budget resolution, 
to declare that the plans had not expired or 
become "outdated," language addressing 
the timing of tranaition to new plans does 
not help determine whether these plain. 
tiffa in this esse, are challenging the plane 
or "psslicular activities." 

(1,2) We agree, however, with the dia-
trict court and the government that' the 
1968 legislative history gives some support 
to the BLV interpretation of section 314 as 
herring this claim. The conference com- 
mittee report provides that section 314 "is 
not intended to preclude ca-se-by-case tim- 
ber sale appeals in site-specific inances." 
hR. ConLRep. 862, 100th Cong., 2d Sesa. 
76(1988). The Senate Report explains furs 
ther, however, that a challenge to a pecte 
ular sale may be barred if it is in effect as 
indirect challenge to a plan. 

Legal challenges to particular athvitiea 
such as individual timber sales, are apt- 
cafleally exempted from this prohibition 
against legal challenges to exiethig plahe 
so long as the challenge to the partienlai 
activity is not in effect an indirect eha 
lenge to an existing plan. 

S.RepL No. 100-410, 100th Cong., 3d Sen. 
1-123 (1988). These committee reports 
suggest that, in the context of decisions 
about timber harvesting, the "particular 
acth'itiea" language in section 314 refers'to 
individual timber sales and protest PrO11L_ 
dures available under 43 C.F.R. f 5000 et 
seq 4  Because the environroenbi aznctS 

td considered the meaning of the 
entialJy junifind in the Equal 4(XnSr 

Jisslice Ad (WA). 28 U.S.C. t 2412(d) Th 
liAJA was reenacted, without change, Is .1983 
The House committee report vuggeot • 
leg of 'substantially juaffieC which conini4i' 
ed the almost uniform appellate interp(dallC0 
prior to the rrensem. The Cowit. 
upon the rule this a recuacuncut vi± 
change 'gcner'ally Includes die settLad Ju4,C 
ealawetaIion. we S.CL isi (dtatio.. 
If). The 1uiarkcd that. ..tq.)uhter 

is 'uv .1aLJ 

a challenge. 

We need not consider in this litigation 
which "particular activities.. other  than  
these related to timber sales remain open 
to challenge, as plaintiffs do not challenge 
any non-timber-related activities. We also 
need not consider whether section 314 
would bar a challenge that raises cumuli-
tire concerns in the context of an individual 
sale. That issue is raised with regard to 
Forest Service timber sales in another case 
currently pending before us, Oregon Nata-
ml Resouye, Council v. MaMa, No. 89-
35350. 

As we remarked in PAS I: 
The defendants argue that because the 
plaintiffs seek to enjoin every planned 
sale that inclades old-growth timber 
within a 2.1-aazle radius of an owl hab- 
itat, the attack is essentially an attack on 
the whole plan. Itdoes have that effecL 
The Plaintiffs argue, however, that the 
challenge of a number of particular sales 
is a challenge of "particular activities." 

866 F.2d at 306. Similar arguments are 
made here. on this appeal plaintiffs claim 
sopport from the fact that they challenge 
less than 30 percent of planned timber 
sales; a challenge to 30 percent of one kind 
of "particular activity" authorized by the 
plans is not a challenge to the underlying 
plans, say plaintiffs. Looking at the same 
(ada, the government argues that the re-
lief demanded by plaintiffs is so broad that 
it would effectively vacate the BLM plans. 
The government points out that the injunc-
tions plaintiff seeks would make it in-apoasi- 

Cistly reeuac2ig precisely the Sante language 
would be anrairge way to makes changn' M 
Funhe. in Thideneod the House committee 

itboeiog the 1985 repod did not drift the  
langaaae in question, and the coansoRec capoet 
urged ndoption of an ufladministei-abLr staa-
derd, ow of accord with prior uasge 

Her-c, tb.e 1985 lclaIative ldstøqy dcci not 
contradict any prkcial neerpesatico. and 

The answer- to this quandary lies not in 
the scope of relief sought by plaintif(t, but 
in the underlying nature of plaintiffs' 
grievance. Phintiff challenge ELM's de-
cision not to prepare a Supplemental ElS in 
1987. This was,  they argue, a violation of 
NEPA. "NEPA does not work by mandat-
ing that agencies achieve particular sub-
tantive 811vironmental results. Rather. 

NEPA . . - (focuses) government and public 
attention on the environmental effects of 
proposed agency action. 42 .U.S.C. 

4321." Morals v. Oregon Natiá& Re-
sources Courecg - U.S. -, i09 S.CL 
1851, 1859, 104 LEd.2d 377(1929). NEPA 
"insr] that . . - envimnuiental amenities 
and values may be given appropriate con-
sideration in decisionxnzjclng" by requiring 
that an EIS be prepared in every "recom-
mendation or report on proposals for  
major Federal actions sigmfcantiy affect-
ing the quality of the human environment" 
42 U.S.C. § 4332. Plaintiffs' challenge 
does not make sense unless it is connected 
to some underlying federal action or sub-
stantive decision, 

here, if plaintijfs were to succeed on the 
merits of their NEPA claim, ELM would be 
required to suspend its management plans 
and prepare a supplernontni ELS, address-
mg concerns about the northern spotted 
owl A supplemental EJS cannot be entire-
ly divorced from some underlying substan-
tive federal decision: a decision either to 
continue with the action that followed prep-
aration of the original EIS or to modify 
that action In this case, a supplemental 
EJS would consider the possible land use 

Congress did not reenact the same Language in 
ordcr to tetkc a change. 

S. A cna decision from the District of Oregon 
invotving a cbIJc5e to an individual sale do. 
icrfbci the "ticmng" procem. See iedwaaerr, 
inc v Bitrij of Ls.sI Menenan'j Civil No. 
89-6016, (ainendad opinion and order. May 23, 
1989). 

vien and [BLMJ .. may continue the 
management of lands within their jurisdic 
ton under exmting land and resource 
management plans pend.ig the completion 
of new plans" as expressieg the affirma-
the intent of Congress to "prevent those 
kinds of dieraip4Aons to existing [TMPe) that 
preclude a smooth bnsition from one plan-
mug period to another?' id. This may be 
true, but. congressional intent that there 
be a "smooth transition from one planning 
period to another" is not specific enough to 
serve as a jurisdictional her or to indicate 
how we should interpret the jurisdictional 
withdrawal provmoa contained in the latter 
part of section 314. 

We do not And the above-quoted lan-
guage of section 314 very helpful. The 
entire sentence reads 

Notwithstanding the date in section 6(c) 
of the NFMA (16 US.C. 1600), the Forest 
Serve, and the Bureau of Lend 
Maa*gement under separate authoiity, 
may continue the management of lands 
within their jurisdiction under existing 
land and resource management plans 
pending completion of new plans. 

This sentence, when read in its entirety, 
does not seem to be pert of section 314's 
jurisdictional bar, but more iiieiy was an-
tended to excuse the Forest Service and 
BLM from failure to complete their new 
plans on schedule. Section 6(c) of the 
NFMA. 16 U.S.C. § 1604(c), requires th e  
Forest Service to complete its new plans by 
September 30, 1935. While the atitsate 
does not cite any deadline that similarly 
constrains BLM. BUt did decide in 1986 
that it would replace the current western 
Oregon plans in 1990. Were a plan to 
become invalid or subject to challenge "on 
its face" if it becomes "ootdated"—in the 
same manner as an expired driver's license  

Ttis. caw does not clWiesist Forest Service 
resource plans or timber ialc, and we do not 
reach the quenioc of section 314seffect on the 
Forcsz Scrvlcc. The language and hiaory of 
section 314 is not idendcal for die BLM and the 
Forest Service. 

- 
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alternatives of designathig more or less 
old-growth forest for %ntensive timber 
Management" or reserving it for spotted 
owl habitat. A. supplemental EIS would, 
plaintiffs hope, result in a BUt de&ion to 
modify its land use decisions. Those land 
use decisions, however, were made in the 
T'MPe. The TMPs designate certain land 
for "intensive tñnber management." The 
deian to designate oldgrowth forest for 
"intensive timber management" was made 
with the knowledge that owl habitat would 
be sacrificed in the clear outs and conve.r-
sire to second-growth forest That mien-
tires) trade-off of owls for economic gain 
was peecmely the land use decision which is 
being challenged by plaintiffs. 

We hold that section 314 precludes this 
kind of claim. 

There in a presumption in favor of judi-
cia) review of adminiatrathe actions. See 
Biocfc v. 090mmuxity Nty-ition Inst., 467 
U.S. 340, 5&-51, 104 S.Ct 2450, 2456-57, 
81 1- Ed24 270 (1984). It was that pro-
sumpoon which, in PAS 1, required us to 
remand in order for the district court to 
apply the specific language of section 314 
to plaintiffs' claims, to deterndoe if, in fact, 
plaintiffs' claims rely solely on "new infor-
matini" and whether they challenge the 
plans or "perticular activities." The pre-
sumption in favor of review is overcome, 
however, where there is "persuasive reason 
to believe" that Congress intended to pre-
elude judicial review, A&beU Laboratories 
V. Gardner, 381 US. 136, 1411, 87 SCt 
1507, 1511, 16 1-Ed2d 681 (1967), or a clear 
statutory command, Moapa Band of Psi-
act-a India*, vL Dept of Interior, 747 P2d 
563,565(9th CfrJ364). Here, there exists 
not only peranasive evidence of congres-

onJ intent, but an explicit statutory com-
mand precluding review. 

Plaintiffs have had ample opportunity to 
put forward an alternative interpretation of 
section 314 which would give meaning to 
the prohibition on challenges to the ELM 
plans. They present arguments, addressed 
above, explaining that the NEPA claim 
does not challenge the plans. They do not, 
however, provide any satisfactory explana-
tioo of what exactly would be a challenge  

to the plans under their interpeetation of 
seetion 314. They preecot us no alterna. 
tire interpr.tatire that would allow us to 
give meaning to Congress' enacthen1, as is  
our duty, and yet would allow their NEPA 
claira to survive section 314. The detriet 
coirt correctly held that section 314 bars 
the NEPA claim. 
Non-NEPA Cküw4s 

Plaintiffs also claim violati 	of the Or. 
egon & California Lands Act, 43 USQ 
41181, the Federal Lends Policy and 
Management Act, .43 USC. 44 1701 at 
seq, and the Migratory Bird Treaty Act, 16 
U.S.C. 55 703 at seq. The district coast 
granted summary judgment to BUt- on 
each of these ctaim. These claims did not 
rh11,nge the 1987 ELM decision not to 
prepare a supplemental BIS addressing the 
spotted owL Instead, plaintiffs' complaint 
charges that ELM violated the OCIA and 
FLPMA by adopting a leorost Resources 
Policy Statement (FRPS) in 1983 requiring 
that all lands suitable for timber production 
be managed for the maximum benber pro-
duction legally possible, and that defrue-
lion of old growth forest on ELM lands 
kills spotted owls, constituting a "taking" 
in violation of the KRTA. 

In PAS I, we found that even if these 
claims could he construed as challenges to 
the plans, "fairly construed, the complaint 
does not rely solely on new information." 
966 F2d at 306. The OCLA and FLPMA 
claims challenge a BUt policy adopted pri-
or to completion of many of the TMPz-
The MBTA claim challenges the destroc-
tion of owl habitat planned in the TMPn. 
Indeed, as discussed in BLMs 1987 Spotted 
owl Environmental Aaaesaxnent, each TMP 
makes a region-wide decision, ana)ysedm 
the EtS, to trade owis for timber. Th 
predicted destruction of owl habitat MR j 
resulting owl deaths are not new mnfOe4I 
tics, it was precisely this reasoning whickn  
allowed ELM to conclude that.no iap 
mental EIS would be required. 

The district court held that Ithe 

does not provide a basis for a chall 
(plaintiffs) to administrative deci 
made over five years ago and 
the ELM has .ate witlut 

PORTLffl) AUDUBON SOC. v. LWM 	 1241 asses 5.34 ins sa-. t 

(Plaintiffs] failed to pursue the government to have been prejudiced. 
[their] claims under OCLA, FLPMA, and Other than noting that plaintiffi had not 
the META in a timely manner." Porttoud brought court challenges under the 0CM, Aysdarboii 8ocimtc st Lspaa, 712 PSopp. at RLPMA and MBTA untIl 1987, the district 
1434. court did not indicate that otaintiffa had 

We have repeatedly cautioned against 
application of the equitable doctrine of 
laches to public interest envroemental liti- 
gation. 

Lathes must be invoked sparingly in en-
vironmental cases because ordinarily the 
plaintiff will not be the only victim of 
alleged environmental damage. A less 
grudging application of the doctrine 
might defeat Congress' environments) 
policy. -, Purtheymorc citizens have a 
right to wume that fedei-aJ officials will 
comply with applicable law and to rely on  
that zssumption_ 

pres*rratiox Coalüion, !nc V. Pievee, 667 
F2d 851, 854 (9th Cir1982) (eltztiong omit-
ted). This approach has found unanimous 
support is the other circuits.' The district 
court failed to confront these precedents, 
and the government fails to distinguish 
them. Al] of the concerns expressed in 
P'rejes-vatjoit (Joahtio,z are present here. 
The old growth foreth plaintiffs seek to 
protect woul4 if cut, take hundreds of 
years to reproduce. The forests will be 
enjoyed not principally by plaintiffs and 
their members but by many generations of 
the public, as well as by owls. 

(3,4) When the district court has in-
voked lathes, a reviewing court must deter-
mine whether the district court properly 
found (a) lack of diligence by the party 
sgainst whom the defense in asserted, and 
(h) prejudice to the party asserting the 
defense. PrtserMlion CoalItios, 667 F.2d 
at 854; Coalition for Ca*yo* Preaerva.-
lien a. Bowers, 632 R2d 714, 779 (9th 
Cir. 1980). Here, the district court did not 
make a specific finding of prejudice or pro-
vide any explanation of how it considered 
t Peat Cowu'y Rtsowres Cowrdi v Thtited Stasa  

817 F.2d 609, 617(10th Cir.1957); 
Coe,cgned (lltmir on 1-190 v Semrweiy o/ 
Timup, 641 Fad 1,7.4 (Ic Cir.19$j); Save 
Wetl,,,44 tee. v. I/sited &etms Ars Cc,1,e of  
&tgr 549 Fad 1021. 1026 (51A Ca.), cast. 4e-
eiof 434 US. 536, 98 SCa. 1266  54 LBd.2d 95 

(197Th City cc' Rodiese, v. £/,iita' Stetas Peit.ai 

shown a lack of diligence. 

The government argues that plimliffs' 
claims should have been presen[eJ earlier, 
during the planning process that resulted 
in the TMPa. Plaintiffs respond that while 
the legal basis for their non-NEPA claims  
may have been available sooner, the moth 
ration for this litigation came from the 
l&ter revelation that the northern spotted 
owl may be endangered. Soon after receiv-
ing predictions of the owl's eventual dernjse 
in 1985 and 1986, they asked BLM to reex-
amine its planned destruction of owl hab-
itat Followiag ELM's refusal to prepare a 
supplemental EIS, they filed an adtnintr-
live chaflenge raising the same nOn'NEPA 
claims they now pursue. 

[5) An "indispensable element of lack 
of diligence is knowledge, or reason to 
know, of the legal right, assertion of which 
is 'delayed'." City of Davis a. Coleman, 
521 F.2c1 661 (9th Cir.1975). As plaintiffs 
argue, the first case of which we are aware 
that acknowledges the right of citizens to 
enforce the MBTA through the Administra-
tive Procedure Act was decided in 1987. 
AJka FTith & Wüdlrfi Ped'n v. Du,eids 
829 F.2d 933, 938 (9th Cir. 1987), c.erf. de-
nie4 - US. -, 10€ S.Ct. 1290, 99 
LEd.2d 5111(1988) PlaitiIfs cannot be 
said to have lacked diligence in not pursu-
ing the META claim earlier. 

Even if plaintiffs had lacked diligence, 
however, the govermoent has not demon-
strated that it will suffer any prejudice ifs 
court hears the merits of plaintiffs' non-
NEPA d*im. This is not a case where a 
dam or nuclear power plant has already 
been buift, where a plaintiff has 'sand-
bagged" a defendant, by bringing a late 
challenge. 

Sar, 54* F.24 967,977(74 Cii- )976). A(6ietø. 
to Pub JuL Ra, Cu-o.q, V. Sutz. 496 F.2d 1314. 
1324(5th Clr.1974)- EnvtL Delensc Fund v. Ten-
t$mStu Vollrj Au,k, 468 F.2d 1164, 1182-83 (6th 
Cit 1977), Ar//urgew, Coalition on Transp. v. 
Volpe 458 E.2d 1323, 1329-30 (4th Cit.), cat 
deu1e4 409 U.S 1000,93 SJ) 312, 34 LEd,74 
261(1972). 
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UPSCOMB BY AND THROUGH De}'EIlR v. SIMMCNS 	1243 cisa.aN4 P.24 1355 mthctr. i5S9 
such children and thereby assumed special 	for them. 	Sheri's aunt and uncle, who do 
obligation to assist children in exercising 
their constitutional rights. 

not have medical coverage or private mcdi- 
cal assistance for Sheri, and who do not 
receive at.ate foster care layments or medi- 

Emily Simon and Mark Kramer, SIflSGJI 
cal benefits on her behalf because they are 

Kramer & Flthian-Bairett, Portland, (Yr.. 
related to Sheri, are afraic that they will be 

for plaintiffe.appeIlants forced to give Shari up because of their 

Rives Kistler, Asat. Atty. Gee., Salem, 
inability to pay for her nedical bills. 	Au- 
tumo and William Scalfs aunt and uncle, 

Or., for defendants-appeoees. who provided a foster home for the chil- 
al Appe 	from the United States District dre n, were forced to givo up the children 

Court for the District of Oregos. because the State did not provide  the  chil- 
dren with foster care amiztance, and the 

Before EUG, aunt and uncle were conrerned that they  
NELSON, Circui t Judges. would be financially unanle to meet the 

children's needs. The State then placed th e  
PER CURIAJU Sealf children with unrelabd foster parents 
Oregon, like every other state, some- and now provides the chiliren with foster 

times removes children from care benefits and related nedical coveruge 
custody because of abuse or neglect The The parties stipulate that Oregóh'a denial 
State often places these children teThPOZ'5Zi of state foster care benefits to children 
ly in foster homes, either with relatives or who are also ineligible for Thie IV-E liens- 
others. The state and federal governments some cases has prevented families 
provide funds to defray the 	tn of caring 

f 	pjjj 	faster hnmre to related chil-  
for these children 	The federal scheme, n who are in the States custody. 	The 
'Title IV-E of the Social Security also stipulate that other children, 
U.S.C. §§ 670-676 (1988), provides funds 

hke Autumn and William Salt, have had to 
for many foster children, without regard 10 

leave the homes of relatives who were act- 
whether the people with whom the children 

lag as foster parents became the relatives 

are placed are relatives. 	See Milier v. believed that they could rot properly pro- 
Youoicjnr, 440 U.S 125, 99 SOt. 957, 

e for the children wit-tout assistance. 
L Ed.2d 194 (1979). Some of these children hive been placed 

with nonrelatives 5n41 'Oh.,-. 4. ConstItutional Law 4274(5) 
Infants 226 	 - 

Social Security and Public Welfare 
l9430 

State of Oregon violated subetantii-
due process by denying foster care funding -  T 
to children living with close relatives while 
providing such funding to children in foateç 
care with atranger children had conmi 
tionally protected liberty interest in beiog, -
placed with fit relatives and state had sf 
firrnative obligation to assist them in axer- - 
cising that liberty interest ORS - 4i8 

za 
625(2); U.S.CA. Const.Ani,end. 14. 

S. Infants 226 

By removing thl]dien from their 
eats' custody, rnaldng them wards of 
and placing them in foster care p 
state estsbli,hecia) relationship  

In this expedited appeal, we have not 
requested briefing on the merits of plain-
tiffs' non-NEPA dini& We express no 
opinion on the merits, on whether any other 
procedural defense may be available to de-
fendanta and intervenors, or whether these 
remaining claims would jusIy pretiminary 
iniuncti,e relief. We remand so that the 
district court can consider these matters in  
further proceedings. 

We AFFIRM summary judgment in fa-
vor of the government on the NEPA claim 
and REVERSE and REMAND plaintiffs' 
non-NEPA claims. The njunction pending 
appeal LS vacated on the date of the filing 
of this opinion. 

No party to recover costs in this court. 

a' 

Sherl LIPSCOMB, By and Through her 
next friend, Carolyn DePEIfR, Autumn 
ScsI!, and William ScaIf, by and 
through their next friend Gloria Self, 
on behalf of themselves and all othtrs 
similaziy situated. Plalntlffs-AppeL.. 
lants, 

v- 

Dan SIMMONS. individually and in his 
official capacity as Acting Director, Be-
partsnent of Human Resources of the 
State of Oregon; and Jean Armia, mdi-
viduauy and in his official capacity as 
Acting Asiztsnt Director, Department 
of Human Resource, of the State of 
Oregon and Acting Administrator, Qul-
dren's Setwices DivtioL Department of 
Human Resources of the Stale of Ore-
gon, Defendants-Appeilee,. 

No. 87-4079. 

United States Court of Appeals, 
Ninth Circuit 

Argued and Submitted June 1, 1988. 

Decided Sept. 7, 1989. 

Children in foster earn brought action 
chaflenging Oregon statutory scheme by  

which foster children living with relatives 
did not receive state funds, while children 
living with slrangera received such funds. 
The United States District Court for the  
District of Oregon, Helen J. Fsye S., run-
dared judgment for State and children ap-
pealed. The Court of Appeals held that 
State', funding scheme violated subgta* 
live due process. 

Reversed and remanded. 

Constitutionaj Law •274(5) 

Cooabtational right to associate with 
family members is protected by due pro-
cess clause of Foortecuth Amendment 
tLS.CA. ConsLAmend. 14. 

ConstitutIonal Law 42(10) 

Fundamental right of children to live 
with close relatives extended to situation in 
which children sought to live with their 
aunt and uncle. 

Conatituuonsj Law 82(10) 

State burdens constitutional right to 
associate with family members when it 
adopts policies (hat prevent family mew-
hers from living together. 

Oregon has a separate system for fund-
ing the foster care of children who are not 
ehgible under Title ZV-E. The State as-
sists only children who are placed with 
foster parents who are not related to them, 
however. See Oregon Revised Code 
(OJtQ) 418.625(2). ChIldren who are 
placed with relatives may qualify for feder-
al assistance through Aid to Dependent 
Ch.1l, These payments are lower than 
either the state or federal foster-care pay-
ments and are unavailable to many cliii-
drun 

The named appellants, Sheri Lipacomb 
and Autumo and Wiftiam Scalf, are three 
children residing in Oregon. Sheri Ups-
comb suffers from multiple handicaps. All 
three children were teken by the  State 
from abusive and negligent parents and 
have dose re

I 
 who now wish to care  

out foster parents in the cite of the Stst. 

Sheri Lipcomb and Aut*.inn and Williaw 
Sea9 sue on behalf of al needy and de 
pendent children who havr been removed 
from their homes by the State and p]aced 
in foster care, and who hive been denied 
state-funded foster care beiefitz and medi-
cal assistance solely because they are relat 
cd to their foster parenln. They challenge 
as unconstitutional the Sate's denial of 
foster care funds to chuld.-en whose rela-
tives act as foster paren. The district 
court granted summary j.dgment to the 
defendants, finding that (regon's statute 
did not violate the equal p-otection clause. 
Plaintiffs timely appeal. Ve reverse. 

Sta,third of Review 

We review the propriety of summary 
judgment do nova. See Sles a Del Monte 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

SEATTLE AUDUBON SOCIETY, et a).., 

Plaintiffs, 

V . 

F. DALE ROBERTSON, et a).., 

Defendants. 

WASHINGTON CONTRACT LOGGERS 
ASSOCIATION, et al., 

Plaintiffs, 

V. 

F. DALE ROBERTSON, et al., 

Defendants. 

NO. C89-16C'WD 

CONSOLIDATED WITH 
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ORDER ON MOTIONS FOR 
SUMMARY JUDGMENT AND 
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23 	 INTRODUCTION 

24 	The history of these cases, and of the earlier rulings made 

25 by this court and the court of appeals, is Summarized in the Order 

26 1 on Notions Heard December 5, 1990 (Dk 	# 757). Sections. I and i 

AO 72 
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3 

4 timber sales advertised by the Forest Service could not be awarded 

because the agency had failed to comply with applicable laws. In 

particular, the agency had failed to have in place "plans for 
units of the national forest system" that "incorporate the stan-

dards and guidelines" required by 16 U.S.C. § 1604(c), one of 

which requires the agency to assure the viability of all native 

vertebrate species, including the northern spotted owl. 16 U.S.C. 

§ 1604(g) 'and 36 C.F.C. § 219.19. The order enjoined the Forest 

Service from awarding the sales "until such time as it shows 

compliance with the environmental statutes." .1d. at 17. The 

agency was given leave to argue a newly-raised contention that Its 

alleged compliance with the Endangered Species Act ("ESA"), 16 

U.S.C. § 1531 et s., Would eliminate any duties in regard to the 

owl under the NFMA. That argument has been made and is rejected 

in today's order, On February 15, 1991, the Forest Service 

appealed to the court of appeals from the December 18 order. To 

expedite matters, this Court recommends that any appeal from 

today's order be consolidated with the appeal taken on February 

25. 

The following motions are now ready for decision: 

1. 	The motion of plaintiffs Seattle Audubon Society, et al. 

("SAS"), for summary judgment declaring that the proposal of 

defendants F. Dale Robertson, et al. '4Forest Service"), to log 

ORD ON MTNS FOR S/il 
& FOR DISMISSAL - 2 
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of that order, at pages 1-9, are incorporated by reference in this 

II introduction. 

The December 18 order ruled that twelve fiscal year 1990 
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1 northern spotted owl habitat without complying with certain 
2 statutes is contrary to law. The statutes claimed to be 

3 applicable are the National Forest Management Act ("NFMA"), 16 
4 U.S.C. § 1600 et sq; the National Environmental Policy Act 

5 ("NEPA"), 42 U.S.C. § 4321 ot seq.; and the Migratory Bird Treaty 
6 Act ("MBTA"), 16 U.S.C. § 703 et seq. SAS seeks an injunction 
7 requiring the Porest Service to adopt standards and guidelines to 

insure the spotted owl's viability pursuant to NFMA; to prepare 

environmental impact statements pursuant to NEPA; and to obtain 

10 permits required by MBTA. 

	

11 	2. 	The Forest Service's cross-motion for summary judgment 
12 on essentially the same issues. This motion seeks a ruling that 
13 the notice published in the federal 

 
-- Registe on October 3, 1990, 

14 advising that the agency was vacating the December 1988 Record of 

15 Decision ("ROD") initially challenged herein, and stating that it 

16 would "conduct timber management activities in a manner not 

17 inconsistent with the Interagency Scientific Committee recommenda- 

18 tions," constituted lawful agency action. The Forest Service 

19 contends that action taken under the notice will not violate NFMA, 

20 NEPA, or MBTA, and seeks dismissal of SAS's claims to the con- 

21 trary. The agency seeks to vacate the order of December 18, 1990, 

22 s.ipra, enjoining it from awarding twelve specified sales until it 

23 complied with the applicable environmental statutes. 

	

24 	3. 	SAS's motion for summary judgment determining that the 

25 December 1988 ROD violates the environmental statutes, and the 

Forest Service's cross-motions asserting that no case or 

A0 72 	 ORD ON MTNS FOR S/J 
(flev.8/82) 	II & FOR DISMISSAL - 3 

26 
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controversy on that subject exists because the ROD has been with- 

drawn, and seeking dismissal of SAS'g claims involving the ROD on 

that basis, 

The Forest Service's motion to dismiss the complaint of 

plaintiffs Washington Contract Loggers Association, et al. 

("WCLA"), because that complaint challenged only the flow-withdrawn 

ROD and no case or controversy now exists, 

SAS's motion for summary judgment under NFMA, NEPA, and 

MBTA as to five sales that were enjoined earlier under the tern- 

AU 

2 

3 

4 

5 

6 

7 

10  f porary standards set by Congress for fiscal year 1990, or were 
11 

withdrawn by the Forest Service after a challenge was filed, and 

12 are not currently proposed. The temporary standards are found in 
13 

section 318 of the Department of the Interior and Related Agencies 

14 Appropriations Act for Fiscal Year 1990, Pub. L. No. 101-121, 

15 § 318, 103 Stat. 701, 745-50 (1989) ("section 318"). The Forest 

16 Service seeks a ruling that the question as to the five sales is 
17 moot. 

18 	Following oral 	argument on these motions on January 17, 1991, 

19 the parties were granted leave to file additional materials, and 

20 the record was completed with supplemental filings on February 11, 

21 1 1991. 
22 	On February 26, 1991, the Honorable Thomas S. Zilly of this 
23 court ruled, in a separate case, that the United States Fish and 

24 Wildlife Service ("FWS") has acted contrary to law in failing to 

25 designate critical habitat for the northern spotted owl as a 

26 threatened species under the ESA. Order Granting Plaintiffs' 
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Motion for Summary Judgment and Motion to Compel Designation of 

Critical Habitat, !rthern Spottedowl (Strix Occidentpljs 

urina). et al.. v. Luian, et al. (No. C88-573Z W.D. Wash.) (Feb. 

26, 1991) (Dkt. # 126). The court in that case ordered the FWs to 

file by March 15, 1991, a written plan for completing its critical 

habitat review, and to publish its proposed plan within forty- 

five days thereafter. 14. at 20, 

II. 

9 

10 

11 

12 

13 

14 

15 

16 

• 17  

18 

19 

20 

21 

22 

23 

24 

25 

26 
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(Rev.8/82) 

STANDARD. OF REVIEW 

There are no genuine issues of material fact for trial as to 

the motions listed above, and they may be decided on summary 

judgment. Fed. R. Civ. P. 56 

The court in reviewing a challenged administrative action 

determines whether the action is arbitrary, capricious, an abuse 

of discretion, or otherwise not in accordance with law, or was 

taken without observance of procedures required by law. Friefl 

of Endancered Species V. Jantn, 760 F.2d 976 0  980-81 (9th dr. 

1985); 5 U.S.C. § 706. The standard is narrow and presumes the 

agency action is valid, Ethyl Corp. v. EPA, 541 F.2d 1, 34 (D.C. 

Cir.), cert. denied, 426 U.S. 941 (1976), but does not shield 

agency action from a "thorough, probing, in-depth review." 

Citizens to Preserve Overtop Park v Volpe, 401 U.S. 402, 415 

(1971) 

The focal point for judicial review is the administrative 

record in existence, not a new record made initially in the 

reviewing court. 	Mrco, Inc.. V. 	EPA 616 F.2d 1153, 1159 	(9th 

ORD ON MTNS FOR S/J 
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1 dr. 1980). The court may, however, consider evidence outside the 

2 administrative record for certain limited purposes, e.g., to 

3 explain the agency's action or to determine whether its course of 

' inquiry was insufficient or inadequate. Love v, Thomas, 858 F.2d 

5 1347, 1356 (9th Cir. 1988), cert. denied, 490 U.S. 1035 (1989); 

Animal Defense Counsel v. Hodel, 840 F.2d 1432, 1436 (9th Cir. 

1988). Is  

10 THE FOREST BERVXCE'S DUTIES UNDER NFMA ARE 
NOT 

	

11 	
CMICELLED )S TO SPECIES ISTD UNDER ESA 

A. 	statement of the Xsue 

	

12 	
The amended court of appeals decision of October 30, 1990, 

13 made clear that the general environmental statutes continue to 
14 apply to the Forest Service in its planning and awarding of timber 

15 sales in the national forests. $eattle Audubon Soc'y v 

16 Robertson, 914 F.2d 1311 (9th Cir. 1990), Congress may amend 

S
i 7  those statutes, but it failed to do so when it adopted section 318 

18 as a temporary measure. The requirements of section 318 are in 

19 addition to those already in existence, .IJ. at 1316. In the 

20 present motions the Forest Service argues that its duties under 

21 NFMA and NEPA, insofar as they involve the spotted owl, are 

22 cancelled by another statute. In this instance the agency relies 

23 on EPA. The notice published by the Forest Service in thederaI 

24 Register on October 3, 1990, stated in part: 

25
On April 2, 1990, the Interagency Scientific 

Committee released its findings and recommendations in a 26 	
report erijtjed "A Conservation Strategy for the 
Northern Spotted Owl." On ,rune 	, 1990, the Fish and 
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Wildlife Service listed the northern Spotted owl under 
the Endangered Species Act as threatened throughout its 
range, 55 FR 26114. 

Listing of a species under the Endangerea Species 
Act constitutes a determination by the Fish and Wildlife 
Service that the species is in danger of extinction and 
therefore does not have a viable population, as defined 
at 36 CFR 219.19, in the area in which it is listed. As 
a consequence of the listing of the northern spotted 
owl, the Forest Service's regulatory authority for 
planning and management of the habitat of the northern 
spotted owl is superseded by the requirements of the 
Endangered Species Act. 

Taking consideration of the statutory requirements 
and scientific analysis referenced above, the 1988 
Record of Decision, and all direction therein, is 
vacated. The SOHAs established in compliance with the 
Record of Decision direction are, therefore, also 
vacated, as well as any previous decisions concerning 
management of Spotted owl habitat. As a result, all 
final Forest Plans are therefore amended to incorporate 
this vacation and return the SOHAs established in 
compliance with the 1988 Record of Decision to the land 
classifications of the adjacent lands as established in 
the respective final Forest Plans. Pending enactment of 
new legislation, any applicable action by the Endangered 
Species Committee, adoption of a recovery plan by the 
Fish and Wildlife Service, or the results of further 
biological consultation between the Forest Service and 
the Fish and Wildlife Service, the Forest Service will 
conduct timber management activities in a manner not inconsistent with the Interagency Scientific Committee 
recommendations, which are more than sufficient to 
assure compliance with the Endangered Species Act during 
this interim period. 

1 55 Fed. Reg. 40412, 40413. 

The Forest Service argues that this notice commits it to 

comply with EPA, and that EPA, once a species is listed, relieves 

it of its duties under NFMA and other statutes. SAS argues that 

the Forest Service's duties under the statutes are concurrent, and 

that the agency has failed to meet Its obligations under NFMA and 

NEPA as to timber sales proposed in accordance with the notice. 

ORD ON MTNS FOR S/J 
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c) 
.1 

It C. 	Discussion 

The Forest Service's argument that its duties under EPA 

displace those imposed upon it by NFMA and NEPA is refuted by the 

statutes themselves and the agency's own established practices in 

applying them. 

ESA provides "a program for the conservation of 

endangered species and threatened species." 16 U.S.C. § 1531(b). 

The program is activated when FWS lists a species of wildlife as 

endangered or threatened. An endangered species is one "which is 

in danger of extinction throughout all or a significant portion of 

its range.. . . ." 16 U.S.C. § 1532(6). A threatened species is 

one "which is likely to become an endangered species within the 

foreseeable future throughout all or a significant portion of its 

range." . 	§ 1532(20). 

ESA requires each federal agency to 

insure that any action authorized, funded, or carried 
out (by it) is not likely to jeopardize the continued 
existence of any endangered species or threatened 
species or result in the destruction or modification of 
habitat of such species . 

LL § 1536(a)(2). If an agency proposes an action that may affect 

an endangered or threatened species it must, before proceeding 

further, consult with FWS. I d. § 1536(a), (b). Once the agency 

has initiated consultation, it may not make "any irreversible or 

irretrievable commitment of resources . . . which has the effect 

of foreclosing the formulation or implementation of any reasonable 

and prudent alternative measures . . . ." .Ith. § 1536(d). 
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1 	The result of the consultation is a "biological opinion" from 

2 FWS -- a document which advises whether the proposal complies With 
3 ESA. 	1536(b)(3), (4). In the biological opinion, FWS must 
4 decide if the proposed action jeopardizes the species' continued 

5 existence or adversely modifies or destroys critical habitat. 1th 
6 § 1536(b) (3) (A) 	If it does, the opinion must recommend prudent 

7 and reasonable alternatives to avoid those consequences. LL 

8 	The Forest Service argues 'that it is cmn1vh- r4i-'. 4 - 	 - - 	- - 	
- .1 - • 	' .J- I.3 £ 

9 as to the spotted owl. The argument was advanced before the 

10 February 26, 1991, ruling in No. C88-573Z, where the court held: 
11 	

tJpon the record presented, this Court finds the 
(Fish and Wildlife] Service has failed to discharge its 
obligations under the Endangered Species Act and its own 
administrative regulations. Specifically, the Service 
acting on behalf of the Secretary of the Interior, 
abused its discretion when it determined not to desig-
nate critical habitat concurrently with the listing of 
the northern spotted owl, or to explain any basis for 
concluding that the critical habitat was not deter-
minable. These actions were arbitrary and capricious, 
and contrary to law. 5 U.S.C. § 706. 

Order Granting Plaintiffs' Motion for Summary rudgment at 19, 

Northern  Owl (Strix Occjdentalis Caurina). et al., v. 

Luian. et al. (No. C88-573z W.D. Wash.) (Feb. 26, 1991) (Dkt. 

# 126), 

In view of that ruling, the Forest Service is arguing, in 

effect, that its duties are discharged by complying with the 

directives of another agency which itself is failing to meet its 

statutory duty. But the argument that NFMA and NEPA cease to 

apply once a species has been listed cannot be s 

event. 
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12 

NFMA, passed three years after ESA, directs the Secretary of 

Agriculture to promulgate regulations to provide for diversity of 

plant and animal communities in order to meet overall multiple-

use objectives. 16 U.S.C. § 1604(g)(3)(B). To that end, a 

regional guide is required for each administratively designated 

Forest Service region to provide standards and guidelines for 

forest planning. 36 C.F.R. 219.8(a). Regional foresters 

establish policy and approve all forest plans in their regions. 

§ 219.10(a), Forest supervisors prepare and implement forest 

plans. Id. § 219.10(a)(2). A minimum requireme 	is that 

(f)ish and wildlife shall be managed to maintain viable 
populations of existing native and desired non-native 
vertebrate species in the planning area. 

13 §§ 21913, 219.19. A viable population is "one which has the 

14 estimated numbers and distribution of reproductive individuals to 

15 insure its continued existence is well distributed in the planning 

16 area." 	§ 219.19. To insure viability, habitat must be 
17 provided to support at least a minimum number of reproductive 

18 individuals. 

19 	The duty to maintain viable populations of existing 

20 vertebrate species requires planning for the entire biological 

21 community -- not for one species alone. It is distinct from the 

22 duty, under the ESA, to save a listed species from extinction. 

23 	Under NFMA, species whose population changes are believed to 

24 reflect the impact of logging and other activities, and to measure 

25 wildlife viability, are selected as "indicator species." 
L±. § 

26 219.19(a)(1). The northern spotted owl is an indicator species. 

AO 72 
(Rev.$/82) 
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10 

The Forest Service argues that while NFMA requires it to 

"maintain viable populations," ESA's purpose is to return 

threatened or endangered species to the point where their popula-

tions are viable. The agency thus contends that NFMA applies only 

to non-viable species, and that once a species becomes threatened 

or endangered ESA alone defines the Forest Service's duties. 

However, NFMA was enacted three years later than ESA, and 

nothing in its language or legislative history suggests that 

Congress intended to exclude endangered or threatened species from 

NFMA's procedural and substantive requirements. The regulations 

under NFMA explicitly address endangered and threatened species. 

They do not suggest that ESA alone governs, or imply any conflict 

between the two statutes. 

The record shows that the Forest Service has understood at 

all times that NFMA continues to apply after a species is listed 

under ESA. The regulations under NFMA impose the following 

requirement, among others, on management planners: 

Habitat determined to be critical for threatened 
and endangered species shall be Identif led, and measures 
shall be prescribed to prevent the destruction or 
adverse modification of such habitat. Objectives shall 
be determined for. threatened and endangered species that 
shall provide for, where possible, their removal from 
listing as threatened and endangered species through 
appropriate conservation measures, including the desig-
nation of special areas to meet the protection and 
management needs of such species. 

. 	§ 21919(a)(7) (emphasis added). 

An illustration of the agency's recognition that NFMA and ESA 

apply concurrently Is provided by it% recent decision to proceed 
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1 with the Erika timber sale in the Gif ford Pinchot National Forest. 

2 The relevant documents were signed in December io and January 

3 1991. The decision notice states that the Eri)(a sale is "not 
4 inconsistent with the Interagency Scientific Committee's recommen- 

5 dations" although "suitable spotted owl habitat will be harvested 

6 in this project." The finding of no significant impact states 

.: 

9 

10 

11 

12 

13 

14 

15 

16 

18 

19 

20 

21 

22 

23 

24 

25 

26 

AO 72 
(Pev8182) 

that the spotted owl "will be protected according to current 

guidelines," although none are identified beyond the Yederal 

Register notice. The environmental assessment analyzes the 

spotted owl both as a threatened species and a management 

indicatorspecies, and notes that "one forest objective is to 

maintain viable populations of these [indicator) species." See 

Tjeclaratjon of Toad D. True in Support of SAS' Motion for Leave to 

File Supplemental Exhibit, Exh. A (Feb. 4, 1991) (Dkt. # 811). 

These documents plainly recognize both that ESA and NFM7 apply to 

the Forest Service's management of the spotted owl, 

Similarly, in the Land and Resource Management Plan for the 

National Forests of Mississippi the agency designates the red-

cockaded woodpecker, a federally listed endangered species under 

ESA, see 50 C.F.R. § 1711(h), as a management indicator species 

under NFMA pursuant to section 219,19. 	Declaration of 

Richard A. Stahl, Ex. D (Nov. 29, 1990) (Dkt. • 734. 

The Forest Service Manual provides, in the section on "Wild-. 
life, Fish and Sensitive Plant Habitat Management": 

Incorporate consideration of wildlife, fish, and sensi-
tive plant resources in forest plans as required by the 
National Forest Management Act, jmplementing regulations 
at 36 CFR 219, and direction At PM 192fl 	 4t-;:i1,. 
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Determine habitat and management requirements 
for the recovery of threatened, endangered, and sensi-
tive secies. 

Develop minimum management requirements for the 
maintenance of viable populations. 

Forest Service Manual 2600, § 2621.1(4)(5) (U.S.D.A. Forest 

Service June 1, 1990) (emphasIs added) (Dkt. # 812, Exh. B). 

The Forest Services argues that its own interp,etatjon of the 

statute should govern. See Pyramid Lake Paiute Tribe v. United 

States Dr,'t of Navy, 898 F.2d 1410, 1414 (9th Cir. 1990). 

However, an agency cannot ecelnpt itself from duties plainly 

imposed by, law; it cannot decide that only one of two statutes 

governs its activities when the laws themselves, and the 

implementing regulations, clearly show that both apply. See 

Quinivan v. Su1i.ivar, 916 F.2d 524, 526-27 (9th Cir. 1990), 

Moreover, if agency interpretation is determined by agency 

practice rather than by an argument raised in court, it is clear 

that the Forest Service has understood at all times that its 

duties under NFMA and EPA are Concurrent. 

The listing of the northern spotted owl as a threatened 

species did not relieve the Forest Service of its obligations 

under NFMA or NEPA. 

Iv. 

THE FOREST SERVICE'S NODICE WITHDRAWING THE 
1988 RECORD OF DECISION DOES NOT CONSTITUTE 

COMPLIMcE WITH THL NFMA'8 PROCEDtJg7L REQUIREMENTS 

The Forest Service contends that the Fede -a1 Register notice 

vacating, the ROD, stating that the agency would act in a manner 
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1 not inconsistent with the ISC recommendations, and announcing that 

2 the agency's regulatory authority for the planning and management 

3 of spotted owl habitat is superseded by the ESA, is lawful agency 

4 action. This argument depends, first, on the proposition that the 

5 Forest Service is bound by the notice to conform to the ISC 

6 report. The Forest Service has argued to this court: 

	

7 	 Significantly, the Federal Register notice has the 

S same legal Consequence as a regional guide. The 

	

8 	requirement to comply with the ISC's strategy is man- 
datory . 

	

9 	 The upshot is that while the notice adopted the 
ISC's strategy in a different way than contemplated by 

	

10 	the regulations under NFMA, the notice still binds the 

	

11 	
agency in the same manner as a regional guide. 

12 Reply Memorandum in Support of Defendants' Motion for Summary 

13 Judgment at 5 (Jan. 15, 1991) (Dkt. # 786). 

	

14 	However, the Forest Service has argued the opposite in the 

15 Eastern District of California. In opposing a motion for a 

16 preliminary injunction in Northcoast Environmental Center, at al., 

	

40 	17 	\au1 5prker, et al., No. S-90-1250-EJG, it told the court: 

	

18 	Plaintiffs allege that the Forest Service is now bound 
by the ISC conservation strategy. In making this argu- 

	

19 	inent, plaintiffs take the language out of context and 
completely ignore the major thrust of the announcement 

20 
*** 

	

21 	Plaintiffs' sole theory for relief, that the ISO conser- 
vation strategy has now become a part of the Forest 

	

22 	Service regional guide pursuant to 36 C.F.R. 
219.4(b) (2), is expressly repudiated by the very 

	

23 	language of the notice of decision itself. 

24 Northcoast EnvjTQpjnental Center, et1L?.  v.  Paul 8ker, et al 

	

25 	(S-90-1250-EJG E.D. Ca. 1990) (Dkt. # 822). 

26 
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NFMA requires the Forest Service to develop regulations 

specifying guidelines for land management plans in order to 

provide for diversity of plant and anImal communities. 16 U.S.C. 
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Counsel for the Forest Service in the present case did not 

represent the agency in the Northcpagt case. 

The agency has tried to mitigate this conflict by submitting 

a memorandum from its deputy chief to a regional forester express-

ing "concerns about the manner in which you are proceeding in 

Northepast, and stating: 

(0)ur position as reflected in all legal filings should 
be that the Forest Service is bound by the direction in 
the October 3, 1990, Federal Register notice, and that 
all timber management activities must comply with the 
ISC recommendations. 

SASs Supplemental Memorandum Re Forest Service Documents Sub-

mitted at ,Oral Argument on January 17, 1991, Exh. B (Jan. 25, 

1991) (Dkt. # 800) 

However, a statement by One agency executive to another as to 

what should be expressed in legal filings does not amount to a 

legal commitment that binds the agency. At best, the Forest 

Service's expressed views reflect a split of opinion in its ranks 
over whether it has bound itself to follow the ISC recomxnenda- 

tions. 

The basic question, however, is whether the Forest Service's 
expressed commitment to award further sales in a manner "not 

inconsistent with" those recommendations could in any event be 

held a lawful substitute for the procedural steps required by 

NFMA. 
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§ 1604(g)(1), (3)(B). The regulations require each region to 

dQVelop a regional guide. 36 C.F.R. 219.8(a). The regional 
guides must contain standards and guidelines for forest planning. 

The process for adopting the regionaj, guides is spelled out 

in detail, in the regulations. Draft and final 

impact statements must be prepared for the proposed standards and 

guidelines. Id. § 219.08(c). Public participation in the process 

is mandated. 	 16 U.S.C. § 1604(d) ("The Secretary 

shall provide for public participation in the development, review, 

and revisjon of land management plans . . . ."). The Forest 

Service Chief's approval or disapproval of the proposed guide must 

be publicly dOcumented. 36 C.F.R. § 219.08(d). 

Once adopted, the regional guide may be amended. If the 

proposed amendment would result in a significant change in the 

guide, the procedures required for developing the guide must again 
be followed to amend it. , 	§ 219.08(f). Similar procedures are 

mandated at the forest planning level. See id, § 219.10. 

The Forest Service argues that the notice adopting the ZSc 

recom]nend.tjong is "a set of guidelines and standards" with the 

"same legal consequences as a regional guide." 

The difficulty with this argument - aside from the agency's 

ambivalence over whether it has bound itself -- is that it assumes 

an administrative agency has the power to omit procedures required 

by law when it believes they would be unnecessary or inconvenient, 

I' 
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NFMA mandates a thorough process with participation by  the 
2 public, the government, and the scientific community. The aim i 

3 to ensure both an informed public and an informed agency. See 36 

4 C.F.R. § 210.6(a)(1), (2). The Forest Service here did not el10 
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 any of the procedures required before publishing the notice and 

announcing that it would act "not inconsistently's with the ISC 

report. 

The ISC report is widely regarded as thorough, careful, and 

scientifically credible. But an agency cannot substitute its 

announced intention to follow a report 
-- even a prestigious one 

-- for the, procedures required by law. 

Nor can the statutory requirements be ignored because some 

conservation organizations urged the Forest Service last year to 

adopt the ISC recommendations. It does not appear that they urged 

adoption without public hearing or comment. Their statements tend 

to show they believed still more should be done. For example, in 

a letter to the Secretaries of Agriculture and Interior, nine 

environmental groups wrote that the "TSC strategy cannot withstand 

any further balancing or compromise. It should, in fact, be 

strengthened, not weakened 
. . . 

." Declaration of Allan Brook in 

Support of Defendants' Motion for Summary Judgment, Exh. N 

(Dec. 5, 1990) (Dkt. # 740). In a separate letter to the Secre-

tary of Agriculture, the National Audubon Society stated: 

[T]he ISC recommendations represent far less than the 
optimal approach to protecting the species, as these 
recommendations were skewed by economic and political 
Considerations. The ISC plan, therefore, involves 
sizable risk that a viable population of owls will not 
be maintained. 

A0 72 
Pev.8/82) 
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£, Exh. I. 

2 
	

But in any event neither the authors of such letters nor the 
3 Forest Service had the power to waive, in behalf of othei organi- 

4 zations or the public, the procedures mandated by law. 

5 	The impetus to amend the 1988 ROD came from section 318. 

6' That statute directed the agency to review and revise the ROD, and 

7 in doing so to consider any new information, including the XSC 

SB report. The review, and any changes to the ROD, were to be coni- 

9 ploted and in effect by September 30, 1990, Section 318 did not 

10 change the hearing and impact statement procedures required by 

11 NFM.A to 1m3.ke such an amendment. The Forest Service argues that 
12 where a statute imposes a deadline an impact statement is not 

13 required if the agency cannot prepare it within the time set for 

14 the decision. Flint Ridge Development Cov. Scenic Rivers Ass'n 

15 of Ok,, 426 U.S. 776, 788 (1976). The law, however, is that the 

16 agency must comply to the fullest extent possible; the provision 

17 may not be used as a means of avoiding compliance with the direc- 
18 tives of NEPA. JA, Here, the Forest Service has not shown that 

19 it could not have completed the LIS by, or at least close to, the 

iJ  appointed time. Most importantly, it has offered no reason why 

21 the process was never even begun. At a minimum the process could 

22 have been well along by the date set by Congress for completion. 

23 The agency had no basis for failing even to attempt compliance 

24 with the statutes. 

25 

26 
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THE NEPA REQUIREMENTS ARE ADOPTED BY NPM 

In amending a regional guide in any significant way, the 

Forest Service is required by NFMA to follow NEPA procedures: 

If the change resulting from the proposed amendment is 
determined to be significant, the Regional Forester 
shall follow the same procedure for amendment as that 
required for development and approval of a regional 
guide. 

A regional guide shall be developed for each 
administratively designated Forest Service region. 
Regional guides shall provide standards and guidelines 
for addressing major issues and management concerns 
which need to be considered at the regional level to 
facilitate forest planning. 

A draft and final environmental impact statement 
ha1l be prepared for the proposed standards and guide-
lines in the regional guide accordina to NEPA 
procedures. 

36 C.F.R. § 219.8(f), (a), (c) (emphasis added). 

The published notice withdrawing the 1988 ROD, stating that 

 

I1TA DOES NOT APPLY 

MBTA makes it illegal to "pursue, hunt, take capture, kill, 

attempt to take, capture, or kill . . •" any migratory bird or 

ORD ON MTNS FOR 8/3 
& FOR DISMISSAL - 21 

the Forest Service would proceed not inconsistently with the ISC 

report, and amending the forest plans accordingly, plainly 

amounted to a "significant" proposed amendment. Therefore, draft 

and final environmental impact statements were required. Since 

this requirement is contained in NFMA itself, it is not necessary 

to decide whether NEPA would be applicable but for the NFMA adop-

tion of the same procedures. see 16 U.S.C. § 1604(g) (1). 
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"any part, nest, or egg of any such bird" by any means or in any 

manner, 16 U.S.C. § 703, except as may be permitted by a valid 

permit issued pursuant to regulations, 50 C,F.R. 21.11. The 

northern spotted owl is a migratory bird as defined by the regula- 

1 tions. 	50 C.F.R. 10.13. 

Whether the Forest Service's timber management plan, or 

timber sales fashioned pursuant to it, violate MBTA depends on the 

interpretation of "taking." Under the regulations rromulgated 

pursuant to MWrA, to "take" is to "pursue, hunt, shoot, wound, 

kill, trap, capture, or collect," or to attempt any such act. 50 

C.F.R. § 10.12. Under ESA, to "take" is to "harass, harm, pursue, 

hunt, shoot, wound, kill, trap, capture, or collect, or to attempt 

to engage in any such conduct." 16 U.S.C. § 1532(19). "Harm" 

under ESA means 

an act which actually kills or injures wildlife. Such 
act may include significant habitat modification or 
degradation where it actually kills or injures wildlife 
by significantly impairing essential behavior patterns, 
including breeding, feeding or sheltering. 

50 C.F.R. § 17.3. 

SAS asks the court to engraft ESA's broader definition of a 

"taking" onto MBTA. It relies upon a Supreme Court case declaring 

protection of migratory birds to be a "national interest of very 

nearly the first magnitude," State of Missouri V. Holland, 252 

U.S. 416 (1920), and another stating that ESA sheds light upon 

similar terms in MBTA, Aridrus v. Allard, 444 U.S. 51, 62 (1979). 

But the differences between a "taking" under ESA and MBTA are 
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1 	and "harm" in the definition. Pub,. L. 93-05, § 3, 87 Stat. 885. 

2 Congress amended MBTA the following year, and did not modify its 

3 prohibitions to include "harm." Pub. L. 93-300, § 1, 88 Stat. 

4 190. It is the "harm" part of the definition that makes "sig- 

5 nificant habitat modification or degradation" illegal. The court 

6 cannot do what Congress, and the Department of Interior, did not 

do. The statute and regulations intended to preserve an en- 

dangered or threatened species differ from those adopted pursuant 

to international treaties. This is illustrated by the exception, 

from the prohibition on taking migratory birds, for the regulated 

hunting of migratory game birds. See 50 C.F.R., Part 20. 

SAS points out that the taking of migratory birds is 

prohibited "at any time, by any means or in any manner," 16 U.S.C. 

§ 703. But the cases regarding MBTA violations do not support the 

kind of application urged here. See, e.g., United States v. FMC 

corp., 572 F.2d 902 (2nd Cir. 1978) (killing of migratory birds by 

dumping wastewater); United Statesy. Corbin Farm Sev., 444 F. 

Supp. 510 (E.D. Ca.), aff.'ct on other g'ounds, 578 F.2d 259 (9th 

Cir. 1978) (deaths of birds resulting from misapplication of 

pesticides). 

The parties disagree as to whether a private party may obtain 

judicial review of agency action challenged as violative of MBTA 

in the first place. While the answer is not entirely clear, the 
court concludes that, in a proper case, jurisdiction would exist 

under MBTA, APA (5 U.S.C. § 702), and 28 U.S.C. § 1331. 

'ierre1l V. Thomas, 807 F.2d 776, 782 fl.3 (9th Cir.), cez:t- di4 
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1 484 U.S. 848 (1987). But the challenge brought here cannot 

2 succeed because the Forest Service's action in awarding timber 

S sales would not involve a "taking" of migratory birds within the 

4 meaning of MBTA. 

5 

VII. 
6 

THE QUESTION WEETHER THE 1988 ROD VIOLATED NFMA 
AND NEPA IS MQQIN VIEW OP TEL AGENCY'S WITHDRAWAL OP IT 

. 

	

8 	The Forest Service's notice published at 55 Fed. Req. 40412 

9 withdrew the December 1988 ROD in its entirety. Nothing has been 

10 substituted in its place. The agency has not adopted a new or 

11 amended ROD. 

12 
	

SAS has moved nevertheless for summary judgment that the 

13 discarded ROD is in violation of the environmental statutes. It 

14 must be kept clearly in mind that the motion is addressed to the 

15 ROD as an administrative measure. The same standards, modified to 

16 increase the size of protected areas, were adopted by Congress as 

[] 

	

17 to fiscal year 1990 sales in section 318: "All other standards 

18 and guidelines contained in the Chief's Record of Decision are 

19 adopted." Section 318(b)(3). That enactment of ROD standards as 

20 temporary statutory law is not challenged by SAS's motion. SAS 

21 argues, however, that with the expiration of section 318 the ROD 

22 must now be tested for legality under the general environmental 

23 statutes, 

24 
	

The Forest Service has agreed that, if the question were 

25 reached on the merits, the answer would have to be that the ROD 

26 fails to comply with applicable law. There is now no dispute that 
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1 the ROD would fail to maintain a viable population of northern 

spotted owls. The agency argues, however, that the question 

should not be reached because no case or controversy exists, the 

ROD having been withdrawn. 

On this point the Forest Service is correct. Under Article 

6 III of the constitution the courts are "to decide actual con- 

7 troversies . . . and not to give opinions upon . . . abstract 

a propositions." Millsv. Green, 159 U.S. 651 1  653 (1895). If the 

question to be adjudicated is mooted by later developments, no 
10 justiciable controversy is presented. Flost V. Coh!fl, 392 U.S. 
11 83, 95 (1968). Here the ROD has been withdrawn in its entirety by 

12 the Forest Service, and as matters now stand it cannot and will 

13 not be a basis for agency action. Accordingly, the question 
14 whether the discarded ROD would violate environmental statutes is 

15 academic; it need not and should not be decided. See Racine v,. 

16 Lnited States, 858 F.2d 506 (9th dr. 1988). 

17 	 VI", 

CA 	 PM9BAL OP WCLA'B COMPLAINT 

19 	WCLA in its complaint has challenged the 1988 ROD as unlaw- 

20 ful, but has not sought relief based on other Forest Service 

21 action. The Forest Service now moves for dismissal on the ground 

22 that no case or controversy exists in view of the withdrawal of 

23 the ROD. WCLA has not opposed the motion. The motion is granted 

24 and WCLA'S complaint is dismissed without prejudice. The briefs 
25 and arguments of WCLA's Counsel have been valuable throughout this 
26 
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litigation. As to any future issues in the case, amicus curiae 

briefs from counsel may be filed. 

Ix. 

$A'8 MOTION R, FIVE 8ALES EARLIEU ENJQINED QR WITHDRAWN 

SAS has moved for summary judgment under NFMA, NEPA, and MBTA 

as to five timber sales that were enjoined earlier under section 

318, or were withdrawn by the Forest Service, and are not current-

iy proposed. The Forest Service has responded that the question 

is moot. The sales involved are the Garden, Nita, and South Nita 

sales (enjoined), and the First and Last sales (withdrawn after a 

challenge .was filed). Nothing in the record suggests that the 

Forest Service plans to go forward with these sales. There is 

accordingly no case or controversy as to them. SAS's motion is 

denied without prejudice to its renewal should the Forest Service 

advertise or otherwise proceed with any of these five sales. 

X. 

UMMARY OF RULIN 

The rulings now made may be summarized as follows: 

1. 	The motion of SAS for summary judgment declaring unlaw- 

ful the Forest Service's proposal to log northern spotted owl 

habitat without complying with NFMA is granted. The agency's 

failure to date to comply, or begin compliance, with NFMA require-

ments is arbitrary and capricious, and not in accorcance with law. 

The same motion in regard to NEPA is moot since NFMA directs that 

the NEPA procedures be followed. The motion in regard to MBTA is 

denied since that statute is inapplicable. The Forest Servir'i 
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cross-motions on the same subjects are denied in part and granted 

in part accordingly. 

SAS's motion for summary judgment determining that the 

December 1988 ROD violates the environmental statutes is denied 

because the ROD has been withdrawn, The Forest Service's cross- 

motion for a determination that no case or controversy exists is 

granted, and SAS's claims seeking relief as to the now-discarded 

ROD are dismissed without prejudice. 

The Forest Service's motion to dismiss WCLA's complaint, 

on the ground that no case or controversy presently exists, is 

granted, and that complaint is dismissed without prejudice. 

SAS's motion for summary judgment as to five sales that 

were enjoined earlier under section 318, or were withdrawn by the 

Forest Service, and are not currently proposed, is denied without 

prejudice because no case or controversy is now presented. 

XI. 

HEARING ASTOINJUNCTIVE RELIEF 

Oral argument as to what injunctive relief, if any, should be 

ordered in light of the foregoing rulings, and as to whether any 

basis exists to amend the December 18, 1990, order enjoining the 

award of twelve timber sales, will be held at 8:00 a.m, on 

March 12, 1991. Counsel should plan on having twenty minutes per 

side. Counsel from outside the district, or who cannot be 

present, may take part by telephone. No additional briefs are to 

be filed in advance of the hearing. 
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The clerk is directed to send copies of this order to all 

counsel of rocord. 

Datcd: March 7, 1991. 
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1 Order on Motions for Summary Judgment and for Dismissal (Mar. 7, 

2 1991) (Dkt. # 824) . On the basis of that order plaintiffs Seattle 

3 Audubon Society, et al. (collectively "SAS") have moved for a 

4 permanent injunction prohibiting the sale of logging rights in 

5 additional spotted owl habitat areas until the Porest Service 

6 complies with NFMA and its regulations by adopting standards and 

•8 

7 

maintained in the forests. The Forest Service proposes a different 

guidelines to assure that a viable population of the species is 

9 injunction, one that would permit, in the interim, additional sales 

10 in owl habitat if they are consistent with the recommendations of 

the Report of the Interagency Scientific Committee to Address the 

12 
Conservation of the Northern Spotted Owl ("ISC Report") issued in 

131!APril 1990. 	Intervenors Washington Contract Loggers Association, 

14 et al. 	(collectively "WCLA") 	support the Forest Service's proposal. 

15 The two sides agree that the court should set a date for the Forest 

16 Service to adopt a plan to assure the owl's viability. 

17 The court granted WCLA's request for an evidentiary hearing on 
18 the scope of injunctive relief, 	and all parties' 	request for pre- 
19 hearing discovery. 	See Charlton v. 	Estate of.Charlton, 	841 F.2d 
20 988, 	989 	(9th Cir. 	1988) 	An order issued April 	1, 	1991, 	specified 
21 the subjects for the hearing. 	Order Setting Evidentiary Hearing re 

22 Injunctive Relief 	(Dkt. 	# 867). 	The hearing began on April 30 and 
23 ended on May 9, 	1991. 	All parties presented evidence, rested their 
24 cases, and gave oral argument through counsel. 	The evidence 
25 admitted, the arguments and briefs, and the proposed findings 
26 submitted by counsel have been fully cc'isidered. 
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Northern spotted fe'er'? (On Con rvtin 
(protection of spotted owl) (from Sacramento Union) 
(eoiiorsl) 4 cal in, 004 The Los Angaies Daily 
Journal June 12 '91 p6 cal I 

The mighty owl lobby. (On Conservation 
(protection of the spotted awl) (From Orange Count y  
Register) (editorial) 2 ccl in. v104 The Los Angeles 
Daily Journal June 12 ' 9 1 pG 001 1 

Trees v. people: 'wise use' groups mobilze 
agelr,st environmentalists, by Jon Christensen 11 24 
cal in. 004 The Los Angeles Daily Journal June 12 91 
pG ccl 3 

Politics and preservation: the Endangered Spec1e 
•t and the northern spotted owl. by Mark Sonne±t and 
urt Zimmerman v18 Ecology Law Quarterly Feb '91 pIGS 

6. 	Ancient forests, spotted OWlS, and the demise •: 
federal anvronmental law. by Victor M. Sher 
Environmental Law Reporter Nov '90 pl0469-1047J 

	

5. 	Loggers must not he sacrificed. (Or, the Spotted 
Owls . . . ) (from the Davis Enterprise) (editorial) 4 
col in. v103 The Los Angeles Daily Journal Auuat 30 
'90 p5 cal I 

	

7. 	On spotted owls ... forests wor'th more than jobs. 
(from the Weshinton Post) (oditaral) 8 cal in. v103 

from the 6aCramiento bee (editorial S ccl ini. 
The Los Angeles Daily Jour'nal August 30 '90 ph aol I 

	

9. 	Man vs. awl? Lawsuits over timber cutting have 
obscured the key issue: exportIng raw logs to Japan 
puts Americans o it of work. by John B. JL;diS il aS ccl 
in. v103 The Lao (-nqeLes Daily Journal August 30. '90 
Do ca. 

	

ID. 	Tribar- campenLes cons t sos the fcreii, 	ar t - 
trees. by J.A. Savage ii Business and Society R€ ow 
Summer '90 p44-47 
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i. 	In the wake of the snail darter: an environmental 
law paradgr.i and its consequences. (From 19 University 
of Michigan Journal at Law Reform 805, 1986 11 by 
Zygmurrt J.B. Plater v19 Land Use and Environment Law 
Review Annual '88 p389-446 

HEAOINGS AVAILABLE 

	

2. 	In the wake of the snail darter: an environmental 
law parathgm and its consequences. (Symposum: 
Environmental Law) by Zygmunt J.B. Plater v19 
University at Michigan ournal of Law Reform suem '86 

or, 

Journal) (adtorial) 4 ccl ifl. v'37 Ihe Los Anqelso 
Daily Sournal July 12 '84 p4 001 1 

HEADINGS AVAILABLE 

	

4. 	Reflected in a river: agency accountability and 
the TVA Tellica Dam case. (A Symposium: The Tennessee 
Valley Authority) by Zygmunt J.B. Plater ii v49 
Tennessee Law Review Summ '82 p747-787 

HEADINGS AVAILABLE 

	

S. 	The wake of the snail darter: insuring the 
effectiveness of Section 7 of_the Endangered Species 
j. by Eric 

p 62 9-582 

0 



Dr DAVID READ (063 332373 d.1. 
SCHOOL of APPLIED SCIENCE, 
CHARLES STURT UNIVERSITY, 
MITCHELL CAMPUS 
PANORAMA AVENUE, BATHURST 2795 

WORKS FOR Dr DAVID GOLDNEY 
CHARLES STTJRT UNIVERSITY, MiTCHELL CAMPUS BATHURST 
Ph 063 311022 sw 



N.E.F.A. 
North East Forest Alliance 

Cl -  NSW Environment Centre, 39 George St, The Rocks. 2000. Ph 022474 206; Fz 02 2475 945 
+++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++ 

Senator Paul Maclean, 
Australian Democrat, 
Senate Chamber, 
Parliament House, 
Canberra. 2600. 

per fax no. 06 277 3235 

15th August, 199 1 - 

< URGENT - FOR THE SENATOR'S PERSONAL ATTENTION > 

Dear Senator Maclean, 

Re:SeCt,OflSiP and 45E of Trade Practices 

I write to request your support in amending the above Act to delete 
ss. 45D and 45E as refer to penalties which may flow against groups 
or individuals who engage in secondary boycotts against a trading 

company. 

The North East Forest Alliance (NEFA) is a community based public 
interest organisatiofl which has been pursuig the protectiqfl of the 
forest resources, particularly 'old growth' forests, in the state's 
north east. To that end we have engaged in legal, political and 
direct non-violent actions to prevent the destruction of unique 
areas of our natural heritage. We have enjoyed tremendous support 
and assistance from your colleague Mr Richard Jones MLC in these 

campaigns. 

Our current campaign is focussed on the Chaelufldi SF, 50 kms north 
of DorrigO and due west of Woolgoolga, which has been scheduled for 
roadworks and logging by the discredited and confrontationist 
Forestry Commission of NSW (FCNSW), despite the requests of the NSW 
National Parks and Wildlife Service (NPWS) which is yet to complete 

V 	
its assessment of the areas wilderness values as part of the Guy 

FawkeS River Wilderness. 

As part of our campaign action, NEFA established and maintained a 
blockade of the disputed forest for a period of 4 months. On the 
19/7/1991 FCNSW issued a media release advising that its works 
would commence the following week, and consequently NEFA moved its 
blockade to 'red alert'. In the weeks since then there have been 
some 252 arrests, and a protracted non-violent struggle to prevnet 
access to the Compartment 180, 198 and 200. 

.2/. 
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11/08 '91 11:31 	61 2 2216944 	 F JORDAN CHAMBER 	 I1001 

** ** * ** * ** * *** ***** * 
*** 	ACTIVITY REPORT 	*** 
* ** * * * ** * * * * ** * ** **** ***** * 

TN 4 MODE CONNECTION TEL CONNECTION ID START TIME USAGE 1. PAGES RESULT 
4790 AUTO RX 	G3 G3 08/07 16:08 01'48 2 OK 
4791 AUTO RX 	G3 02 2512034 G3 08/07 16:51 12'47 19 NG 

19 	U005 
4792 AUTO RX 	G3 02 2512034 G3 08/07 17:05 05'05 7 OK 
4793 AUTO RX 	G3 2622416 LIQUOR UNION NSW 08/07 17:16 08'38 15 OK 
4795 AUTO RX 	G3 8939861 PLOWMAN SOLCTR 08/08 09:20 02'56 4 OK 
K4796 AUTO RX 	G3 G3 08/08 09:35 00'53 1 OK 
4797 AUTO RX 	G3 02 295651 G3 08/08 09:39 00'48 1 OK 
4798 AUTO RX 	G3 602 6256 G3 08/08 10:29 02'00 2 NG 

2 	$1005 
4799 AUTO RX 	G3 602 6601 G3 08/08 10:34 00'42 1 OK 
K4800 AUTO RX 	G3 61 43 236565 G3 08/08 10:49 01' 15 2 01< 
p4801 AUTO RX 	G3 61 2 2865593 N.P. 	B.D.O.SYD 08/08 11:35 04'49 8 OK 
p4802 AUTO RX 	G3 2336430 2321374 G3 08/08 12:17 05'42 10 OK 
}c4804 AUTO TX 	G3 8914323 G3 08/08 12:44 00'48 1 01< 
K4805 AUTO RX 	G3 61 2 9233590 BHP ENGINEERING 08/08 12:50 04'07 8 OK 
}4806 AUTO TX 	G3 036466925 G3 08/08 12:59 00'47 1 OK 
4807 AUTO RX 	G3 5401072 G3 08/08 13:04 01'25 2 OK 
1<4808 AUTO RX 	G3 G3 08/08 13: 10 01' 13 2 01< 
<4809 AUTO RX 	G3 G3 08/08 15:35 01' 16 2 OK 
1<4810 AUTO RX 	G3 5401072 G3 08/08 15:39 00'47 1 OK 
k4811 AUTO RX 	G3 5401072 G3 08/08 15:41 01 , 00 1 OK 
1<4812 AUTO RX 	G3 61 2 5887795 G3 08/08 16:04 06'54 12 OK 
<4813 AUTO RX 	G3 61 2 8871598 BUTTERWORTHS 08/08 16:14 02' 15 2 OK 
1<4814 AUTO RX 	G3 61 2 3895192 LYONS & LYONS 08/08 16:17 04'05 9 01< 
K4815 AUTO RX 	G3 61 2 3602975 G3 08/08 16:24 00'50 1 OK 
4816 AUTO RX 	G3 025994250 G3 08/08 16:29 01'22 2 OK 
4817 AUTO RX 	G3 61 2 8196145 G3 08/08 16:44 03'09 4 OK 
4818 AUTO RX 	G3 02 2302945 G3 08/09 08:54 04' 10 6 OK 
4819 AUTO RX 	G3 61 2 2901405 G3 08/09 09:24 04' 11 8 01< 
4820 AUTO RX 	G3 067729575 G3 08/09 09:31 01'58 3 OK 
4821 AUTO RX 	G3 067729575 G3 08/09 09:34 03'47 7 OK 
4822 AUTO RX 	G3 067729575 G3 08/09 09:43 01' 16 2 01< 
4823 AUTO RX 	G3 G3 08/09 10:02 01 , 15 2 OK 
4824 AUTO RX 	G3 G3 08/09 10:52 01'29 2 OK 
4825 AUTO RX 	G3 089811253 03 08/09 11:10 00'47 1 OK 
4826 AUTO RX 	G3 61 2 3895192 LYONS & LYONS 08/09 11:18 01'33 3 01< 
4827 AUTO RX 	G3 61 2 669 6361 COOLEY & COOLEY 08/09 11:21 01'38 3 OK 
4829 AUTO RX 	G3 02 8862223 G3 08/09 12:42 01'53 2 OK 
4830 AUTO RX 	G3 602 6256 G3 08/09 16:00 01'20 2 OK 
4832 AUTO RX 	G3 602 6256 G3 08/09 16:52 00'42 1 OK 
4833 AUTO RX 	G3 02 2624920 03 08/09 17:06 00'59 2 OK 
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* * * * *** *** *** ***** * * 
*** 	ACTIVITY REPORT 	*** * * *************** * * 

TN U MODE CONNECTION TEL CONNECTION ID START TIME USAGE T. PAGES RESULT 
'4790 AUTO RX 	G3 G3 08/07 16:08 01'48 2 OK 
<4791 AUTO RX 	G3 02 2512034 G3 08/07 16:51 12'47 19 NG 

19 	*005 
<4792 AUTO RX 	03 02 2512034 G3 08/07 17:05 05'05 7 01< 
<4793 AUTO RX 	03 2622416 LIQUOR UNION NSW 08/07 17:16 08'38 15 OK 
<4795 AUTO RX 	03 8939861 PLOWMAN SOLCTR 08/08 09:20 02'56 4 01< 
<4796 AUTO RX 	03 03 08/08 09:35 00'53 1 OK 
<4797 AUTO RX 	03 02 295651 03 08/08 09:39 00'48 1 OK 
<4798 AUTO RX 	03 602 6256 G3 08/08 10:29 02'00 2 NO 

2 	*005 
<4799 AUTO RX 	G3 602 6601 G3 08/08 10:34 00'42 1 OK 
<4800 AUTO RX 	03 61 43 236565 G3 08/08 10:49 01 , 15 2 OK 
<4801 AUTO RX 	03 61 2 2865593 N.P. 	B.D.O.SYD 08/08 11:35 04'49 8 OK 
<4802 AUTO RX 	03 2336430 2321374 03 08/08 12:17 05'42 10 OK 
<4804 AUTO TX 	03 8914323 03 08/08 12:44 00'48 1 01< 
<4805 AUTO RX 	03 61 2 9233590 BHP ENGINEERING 08/08 12:50 04'07 8 01< 
<4806 AUTO TX 	03 036466925 03 08/08 12:59 00'47 1 OK 
<4807 AUTO RX 	03 5401072 03 08/08 13:04 01'25 2 OK 
<4808 AUTO RX 	03 03 08/08 13:10 01' 13 2 OK 
<4809 AUTO RX 	03 03 08/08 15:35 01' 16 2 OK 
<4810 AUTO RX 	03 5401072 03 08/08 15:39 00'47 1 OK 
<4811 AUTO RX 	03 5401072 03 08/08 15:41 01 , 00 1 OK 
<4812 AUTO RX 	03 61 2 5887795 03 08/08 16:04 06'54 12 OK 
<4813 AUTO RX 	03 61 2 8871598 BUTTERWORTHS 08/08 16:14 02' 15 2 01< 
<4814 AUTO RX 	G3 61 2 3895192 LYONS & LYONS 08/08 16:17 04'05 9 OK 
<4815 AUTO RX 	03 61 2 3602975 03 08/08 16:24 00'50 1 OK 
4816 AUTO RX 	03 025994250 G3 08/08 16:29 01'22 2 01< 
<4817 AUTO RX 	03 61 2 8196145 03 08/08 16:44 03'09 4 01< 
<4818 AUTO RX 	G3 02 2302945 03 08/09 08:54 04' 10 6 01< 
'4819 AUTO RX 	03 61 2 2901405 03 08/09 09:24 04' 11 8 01< 
<4820 AUTO RX 	03 067729575 03 08/09 09:31 01'58 3 OK 
<4821 AUTO RX 	03 067729575 03 08/09 09:34 03'47 7 OK 
4822 AUTO RX 	03 067729575 03 08/09 09:43 01' 16 2 01< 

<4823 AUTO RX 	03 03 08/09 10:02 01' 15 2 OK 
<4824 AUTO RX 	03 03 08/09 10:52 01'29 2 01< 
4825 AUTO RX 	03 089811253 03 08/09 11:10 00'47 1 OK 

<4826 AUTO RX 	03 61 2 3895192 LYONS & LYONS 08/09 11:18 01'33 3 OK 
<4827 AUTO RX 	03 61 2 669 6361 COOLEY & COOLEY 08/09 11:21 01'38 3 OK 
4829 AUTO RX 	03 02 8862223 03 08/09 12:42 01'53 2 OK 
4830 AUTO RX 	03 602 6256 03 08/09 16:00 01'20 2 OK 
4832 AUTO RX 	03 602 6256 03 08/09 16:52 00'42 1 OK 
4833 AUTO RX 	03 02 2624920 03 08/09 17:06 00'59 2 OK 
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ACTIVITY REPORT 	 4 

RECEPT ION 01< 

TN # 	 4833 

CONNECTION TEL 	02 2624920 

CONNECTION ID 	 G3 

START TIME 	 08/09 17:06 

USAGE TIME 	 00'59 

PAGES 	 2 
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TRANSACT I ON SCHEDULE 

MODE 	 TRANSMISSION 

TN t 	 4835 

PAGES 	 3 

CONNECTION TEL 	2213238 
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ACTIVITY REPORT 

TRY RECEPTION AGAIN 	 U#292 

TN U 	 4836 

CONNECTION TEL 	02 296788 

CONNECTION ID 	 G3 

START TIME 	 08/12 11:03 

USAGE TIME 	 01'22 
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ARTIST'S IMPRESSION OF PROPOSED ARMAMENT WHARF 
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. 

Figure 12.3.4 
CABBAGE TREE POINT ARMAMENT WHARF 
VIEW NORTHWEST FROM MONTAGU POINT 



IN THE LAND & ENVIRONMENT COURT 

OF NEW SOUTH WALES 

No. 40208 of 1990 
	

To the Respondent:- 

4. 

FORESTRY COM1ISSION 
OF NSW 

Respondent 

40 	NOTICE TO PRODUCE 

The Applicant requires you to produce at the 

Court at 9.00 am on 19 October, 1990 the 

following documents for the purposes of 

evidence: 

"EIS" means the Environmental Impact 

Statement for proposed forest operations in 

the Washpool Area (1980) . "DEP" means the 

Department of Environment and Planning. 

Original and copy letter from the DEP to 

the Respondent dated 31 August 1981 

relating to the EIS. 

Copy letters from the Respondent to the 

DEP dated 3 November 1981 and 6 November 

1981 relating to the ES. 

The "readily available data at the time 

of preparing the EIS" referred to under 

paragraph 3(iv) of the letter of 3 

November 1981 from the Respondent to the 

DEP ("the said letter" 

Indexes, contents, tabes, or summaries 

of or published research papers based 

wholly or inpart upon: 

(a) "its data base for areas being, or 

proposed to be logged"; 

JOHN CoRKILI 

Applicant 

Filed by: 

HILLMAN & WOOLF 
Solicitors 
82 Elizabeth Street 
SYDNEY NSW 2000 
DX: 1558 SYDNEY 
PH: 221 8522 
FAX: 223 3530 
REF: BSW 2489/0 



-2-- 

"a vast amount of "base-line" data covering State Forests of 

N..S.W." which "allows a reasonably predictable analysis to be made 

concerning impacts"; 

"the Commission's research into N.S.W. forest soils generally" 

which had indicated by 1981 that "logging operations of the type 

proposed for Washpool will not impair the soil nutrient balance to 

the extent of affecting forest recovery"; 

the "broad data base on soils of similar type and parent material 

to allow relatively accurate assessment of impact from logging"; 

as referred to under paragraph 3(iv) 	of the said letter. 

 The "information or data resulting from" forest research concerning 

monitoring logging effects which have been incorporated into the Casino 

West Nanagement Plan since 3 November 1981 as referred to under paragraph 

5 of the said letter. 

 The research referred to in Answer 18 of the letter dated 6 November 1981 

"which has shown that canopy retention to this level will maintain a 

viable rainforest structure". 

 Coffs Harbour Regional Office files 1502, 	1560, 	957, 	1949, 423, 	557, 	2637, 

1504, 	300, 	2713, 	2129. 

 Port Macquarie Regional Office file 511. 

Dated: 16 October 1990 

Solicito for the Applicant 

TO: 	THE FORESTRY COMMISSION OF NSW (Respondent) 
c/ H.K. Roberts 
State Crown Solicitor 
8-12 Chifley Square 
SYDNEY NSW 2000 
DX: 19 SYDNEY 



IN THE LAND & ENVIRONMENT COURT 

OF NEW SOUTH WALES 

No. 40208 of 1990 	 To the Respondent:- 

The Applicant requires you to produce at the 
Court at 9.00 am on 19 October, 1990 the 
following documents for the purposes of 
evidence: 

JOHN CORKILL All records of communication, 
correspondence and file notes recording 

Applicant the requests for and the provision of the 
information referred to in paragraph 1 of 
the Affidavit of Anthony Eric Ireland 
sworn 15 October, 1990 herein. 

-,, eslists of files currently held 
in Head Office, Coffs Harbour Regional 
Office, Wood Technology and Forest 
Research Division and Casino District 
Office of the Respondent. 

FORESTRY COMMISSION 
OF NSW 3. All instructions, rules or policies of the 

Respondent relating to the opening, 
Respondent maintenance, closing, keeping and/or 

destruction of: 

files; 
documents; or 
research data; 

in force at any time from 1 January 1980 
to date. 

40 	NOTICE TO PRODUCE 

Dated: 	October 1990 

3~111. ................... 
Solicitor for the Applicant 

Filed by: 
TO: 	THE FORESTRY COMMISSION OF NSW 

HILLMAN & WOOLF (Respondent) 
Solicitors c/ H.K. Roberts 
82 Elizabeth Street State Crown Solicitor 
SYDNEY 	NSW 	2000 8-12 Chifley Square 
DX: 1558 SYDNEY SYDNEY 	NSW 	2000 
PH: 221 8522 DX: 19 SYDNEY 
FAX: 223 3530 
REF: BSW 2489/0 
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- 

• IY THE LAND & ENVIRONMENT COURT 

.OF NEW SOUTH WALES 	 TO: The ProperOfficer 
- 	 Forestry Commission of NSW 

• 	 Forestry House 
• 	 S 	 95 York Street, ' 

No. 40208 of 1990 	 SYDNEY NSW 2000 

THE COURT ORDERS THAT you shall attend and 
produce this Subpoera and the documents and 
things described in the Schedule:- 

(a) 	before the Court 

JOHN CORKILL 	 (b) 	at Level 6, 
American Express Tower, 

Applicant 	 388 George Street 
(cnr King Street) 
SYDNEY NSW 2001 

(c) 	on 
'' 

day of 	~k" 1990  at 4OO 
 am or, if notice of 	later date is 

given to you, the later date at 
am and until you are excused from 
further attending; but - 

FORESTRY CONHISSION 	 (i) 	you need not attend or produce 
OF NSW 	 any document or thing on any 

day unless reasonable expenses 
Respondent 	 have been paid or tendered to 

you. 

(ii) instead of so attending, you 
may produce this Subpoena and 
the documents and things 
described in the Schedule to a 
clerk of the Court at the above 
place by hand or by post, in 
either case so that the clerk 
receives them no later than two 

S days before the first date on 
SUBPOENA FOR PRODUCTION 	 which you are required so to 

attend, specified for 
attendances. 

TIME FOR SERVICE 	fiii) you need not comply with this 
ABRIDGED TO 	v\ 	C Subpoena if it requires your 

ORDER 	 attendance at a place in Sydney 

M.J.CONNELL 	 and is served on you after the 
last day for service shown 

Filed by: 	REGISTRAR. / 
, 	

below. 

HILLKAN & WOOLF 
Solicitors 
82 Elizabeth Street 
SYDNEY NSW 2000 
DX: 1558 SYDNEY 
PH: 221 8522 
FAX: 223 3530 
REF: BSW 2489/0 

AN) 

L.j I 

WALES  c 



SCKEDIJLE 	
I 

In this Schedule, the expression "North Washpool" refers to Compatments numbers 

7 	686-694 inclusive, 697-699 inclusive in Washpool State Forest. 355 and Compartment numbers 679, 695, 696, 700-713 inclusive in Bill.imbra State Forest 
No. 815 and the expression "forestry activities" refers to pogging, harvesting, 
roading, burning and associated activities conducted by opn behalf of the 

, 	Respondent or with its consent or knowledge. 'S 

finalharveStiflg, roadin and burni g 1pn~ and ma s f 

Washpool from 1 September, 1980 to  

. 't t -  —4— • 	 ll--4  
Logging history maps and/or plans for North Washpool.P 4-''"(  

Plans for the Casino West Manageea 

fromulv 979 to .z 1i 27z2'422. 
p4 	4. 	Df(B(fiflal tnvironmental Rev4p , f or f 

Washpool from 26 October, 1982 to a e. 

5. 	Studies, reports, notes 	 dence, memoranda and o her re 
,. 	 4.s. 

g the collection and/or concernincl researc 	n Nort 

• 	 sofdata1iflg0 	
(inc lii din 	

2 

flora 
vertebrate fauna 
invertebrate fauna 
av if airna 	 j7J  
aquatic fauna 

rainfall 
hydrology 

climate 
wind speed and direction 
geology and soil types 
erosion potential 	 / 
water quality 
archaeology 
anthropology 	 I 
visual amenity. 
recreational use 
impact of forestry activities 	 9 Xlj 

proposals to mitigate impacts of forestry activities 	
—' 

fire management__'- 
fuel management'ç 
fuel loads 	J 
ground truthing of forest type maps 

entitled "Proposed Forest 

Operations in the Washpool Area." 

and co y timber licences and correspondence relating to 	 ) 
!ocatioo.f quotas and recovery of ex-quota logs for North Washpool 

	

'Jvf 	
from 26 October 1982 to date. 	 . 

Zt 

1 2 All 	gdntSed 1 January 198 :to date to as 
svolumS of 

, 
hardwood and raintorest timber 	ab . Q'rtiflg in the 	ffs 

nclusi e Harbour Region in any of the rears 

'— l 7-,;,  NEW 
 L

'H7  * ) 

rol: 

SOUTI! WALCS 

	

- eLd 	I 

I 	
(a) 

 
 
 
 

r 	

(f) 
 
 
 
 

I (1) 
 
 

(0)  
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All assessments from 1 January 1985 to date of hardwood and rainforest 
timber volumes available for harvesting in the Coffs Harbour Rion in 
any of the years 1985 to 1995 inclusive. 

L'4 . 	 --.-'ts -1' 	c 

Documents 	ordin or 	n toa .2ro1a.s (including consents, 
licenceS or permissions) by the Respondent for forestry activities in 

- 	North .yashpoo]._from 26 October, 1982 to date. 

• 	Documents recording 	 ecisions by the Respondent to carry 
Was1lfrom 26 October, 1982 to date out forestry activities  

cT 

	

	coorrerringT4nai)aecis1ouis by the Respondent to re  
undertake and/or approve of the under a ing of forestry activities in 
North Washpool from 26 October 1982 to 2 February, 1986 	 e 

/ 	
. &. ig' 	 7 

C 

	

	ndence, reports, notes, memoranda, submissions and other records 
ting to: 

% 

ç(a) 	

timber quotas allocated to Big River 
("BRT"); 

(b) 	vo].umes(' 	of timber extracted by BRT and Forfrom 
which ti 	jerwas extracted from 26 November, 1982 to date.' 

A 	 t3.It 

- 	

-.. 

-? 	

I 

0- 

3 () ( 

V) 

LZ- 

po L- 
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/7 	
DATED 

(O 

F! in't. 

$' d-f6' ser,  
(2(4jq 

of BRUCE STEPHEN WOOLF 
or. 

NOTE TEAT:- 

if you do not comply with this Subpoena you may be arrested; 

if, by paragraph (c)(ii), you are permitted to produce this Subpoena 
and other documents and things to a clerk of the Court at 388 George 
Street, Sydney you may produce them to the Clerk by band at the office 
counter, level 6, at the place or by posting them to: 

Exhibits Clerk 
Land & Environment Court of 
New South Wales 
GPO Box 3365 
SYDNEY NSW 2001 

in accordance with paragraph (c) (ii); 

in paragraph (c)(ii, "days" means days other than Saturdays, Sundays, 

and other holidays; 

documents and things produced by you in accordance with this Subpoena 
may be returned by post to you at your address shown in the Subpoena 
but you may in writing on or attached to the Subpoena request that they 
be posted to you at another address given to you; 

any questions relating to the requirements of this Subpoena should be 
directed not to the Court but to the person who requested the issue of 

this Subpoena. 
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IN THE LAND & ENVIRONMENT COURT 
	 NIL 	1516  

OF NEW SOUTH WALES 

No. 40208 of 1990 
	

To the Respondent:- 

JORN CORKILL 

Applicant 

. 

The Applicant requires you to produce at the 

Court at 9.00 am on 19 October, 1990 the 

following documents for the purposes of 

evidence: 

"EIS" means the Environmental Impact 

Statement for proposed forest operations in 

the Washpool Area (1980). "DEP" means the 

Department of Environment and Planning. 

Original and copy letter from the DEP to 

the Respondent dated , August 1981 

relating to the EIS. 

Copy letters from the Respondent to the 

DEP dated 3 November 1981 and 6 November 
- 

1981 relating to the EIS. 

The "readily available data at the time 

of preparing the EIS" referred to under 

paragraph 3(iv) of the letter of 3 

November 1981 from the Respondent to the 

DEP ("the said letter"). 

Indexes, contents, tables, or summaries 

of or published research papers based 

wholly or inpart upon: 

(a) "its data base for areas being, or 

proposed to be logged"; 

FORESTRY COMMISSION 
OF NSW 

Respondent 

Filed by: 

HILLMAN & WOOLF 
Solicitors 
82 Elizabeth Street 
SYDNEY NSW 2000 
DX: 1558 SYDNEY 
PH: 221 8522 
FAX: 223 3530 
REF: BSW 2489/0 

0 	NOTICE TO PRODUCE 
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"a vast amount of "base-line" data covering State Forests of 

N.S.W." which "allows a reasonably predictable analysis to be made 

concerning impacts"; 

"the Commission's research into N.S.W. forest soils generally" 

which had indicated by 1981 that "logging operations of the type 

proposed for Washpool will not impair the soil nutrient balance to 

the extent of affecting forest recovery"; 

the "broad data base on soils of similar type and parent material 

to allow relatively accurate assessment of impact from logging"; 

as referred to under paragraph 3(iv) of the said letter. 

The "information or data resulting from" forest research concerning 

monitoring logging effects which have been incorporated into the Casino 

West Management Plan since 3 November 1981 as referred to under paragraph 

5 of the said letter.  

. 

5 

The research referred to in Answer 18 of the letter dated 6 November 1981 

"which has shown that canopy retention to this level will maintain a 

viable rainforest structure". 	 - 

Coffs Harbour Regional Office files 1502, 1560, 957, 1949, 423, 557, 2637, 

1504, 300, 2713, 2129.  

Port Macquarie Regional Office file 511. 

/Z D& 

Dated: 	October 1990 

Solicitor for the Applicant 

TO: 	THE FORESTRY COMMISSION OF NSW (Respondent) 
cf H.K. Roberts 
State Crown Solicitor 
8-12 Chifley Square 
SYDNEY NSW 2000 
DX: 19 SYDNEY 

-w 	 •.4__ -r - - - - - - - - ----.- - 	- - - 
1 Z. • C 	 e' 	0 
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IN THE LAND & ENVIRONMENT COURT 

OF NEW SOUTH WALES 

No. 40059 of 1991 

TO: 	The Commissioner 
Forestry Conunission of NSW 
95 York Street 
SYDNEY NSW 2000 

THE COURT ORDERS THAT you shall attend and 
produce this Subpoena and the documents and 

JOHN CORKILL 	 things described in the schedule:- 

Applicant 	 (a) 	before the Court 

(b) 	at Level 6, 
American Express Tower, 
388 George Street 
(cnr King Street) 
SYDNEY NSW 2001 

FORESTRY COMMISSION OF 
NEW SOUTH WALES 	 (c) 	on 	day of 	1991 at C\OOam 

or, if notice of a later date is 

Respondent 	 given to you, the later date at 	am 
and until you are excused from further 
attending; but - 

you need not attend or produce 
any document or thing on any day 
unless reasonable expenses have 
been paid or tendered to you; 

instead of so attending, you may 
produce this Subpoena and the 
documents and things described in 

SUBPOENA FOR PRODUCTION the Schedule to a clerk of the 
Court at the above place by hand 
or by post, in either case so 
that the clerk receives them no 
later than two days before the 
first date or.. which you are 
required so to attend, specified 
for attendances. 

you need not comply with this 
Subpoena if it requires your 
attendance at a place in Sydney 
and is served on you after the 
last day for service shown below. 

Filed by: 

WOOLF ASSOCIATES 
Solicitors  
82 Elizabeth Street 
SYDNEY 	NSW 	2000 
DX: 1558 SYDNEY 
PH: 221 8522 
FAX: 223 3530 
REF: BSW 3003/1 

t1 J 1) 
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SCHEDULE 

In this Subpoena, except where otherwise stated, references to files, documents, 
plans, maps, reports or records include files, documents, plans, maps, reports 
and records located at the Urunga District Office, the Port Macquarie Regional 
Office, Coffs Harbour Research as well as Head office and the Divisions of the 
Forestry Commission of New South Wales 

"the Forests" mean Way Way State forest and Yarrahappini State Forest. 

All logging history maps for the Forests. 

All original and copy draft and final harvesting plans for the Forests 
from 1 January 1986 to date. 

The "management maps showing logging progress" referred to at page 33 of 
the Management Plan for the Macksville Management Area (1978, as 
amended) relating to the Forests. 

All draft and/or final annual management reports for the Macksville 
Management Area for the years 1985 to date. 

Draft and/or final Preferred Management Priority maps and plans for the 
Forests. 

Original and copy logging reports for all logging in Compartments 493, 
496 and 49 7 of Way Way State Forest and Compartment 75 of Yarrahappini 
State Forest ("the logged compartments") between 1 January 1987 to date. 

Original and copy, draft and final Environmental Reiiews for logging 
roading and burning activities in the Forests from 1 September 1980 to 
date. 

The Compartment History Register referred to at paragraph 2.4.8-1 of the 
Macksville Management Plan for Compartments 483, 484, 485, 488, 489, 
490, 491, 492, 493, 496, 497, 498 and 499 of the Way Way State Forest 

• and Compartments 75 and 76 of the Yarrahappini State Forest, and all 
other registers, files, maps and documents recording the logging history 
for those compartments. 

All copy timber licences authorising harvesting in the Forests at any 
time from 1 January, 1987 to date. 

All copy quota notifications for timber to be extracted from the 
Forests, whether or not the quota could be satisfied from any other 
Forest or Forests, from 1 January 1987 to date. 

All documents, maps or plans recording all matters affecting or likely 
to affect the environment which were examined and/or taken into account 
by the Forestry Commission of New South Wales in its consideration of 
approvals granted to log and of roading and/or burning activities at any 
time after 1 January 1986 in the logged Compartments. 

\ 
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12. 	All documents, maps or plans recording all matters affecting or likely 
to affect the environment which were examined and/or taken into account 
by the Forestry Commission of New South Wales in its consideration of 
approvals granted from 1 January 1986 to date to log Compartment 75 of 
Yarrahappini State Forest and Compartments 483, 484, 485, 488, 489, 490, 
491, 492, 498 and 499 of Way Way State Forest. 

	

13. 	All documents recording the reasons for and/or the matters taken into 
consideration in reaching the decision or decisions that logging, 
roading and burning would not be likely to significantly affect the 
environment in the Compartments referred to in paragraph 8 above. 

	

14. 	All documents concerning research relating to: 

flora 
fauna 
climate 
geology 
soil types 
erosion potential 
water quality 
archaeology 
anthropology 
ground truthing of forest type maps 
the impact of pre-logging and post-logging burning 

(1) 	environmental impact of logging and/or roading 

of the Forests 

from 1 January, 1987 to date; 
at any time, where the said research was taken into account by 
the Forestry Commission of New South Wales in the course of 
considering the decisions referred to in paragraph 13 above or 
the examinations referred to in paragraphs 11 and 12 above. 

	

15. 	The Management Planning Division files on the Macksville Management 
Area. 

	

16. 	Urunga District Office files for the Forests. 

	

17. 	Original letter of 19 September, 1990 from Perry & Smith to the Forestry 
Commission of New South Wales relating to the Forest. 

	

18. 	All maps and documents showing the extent or path of the October 1989 
wildfire in the Forests. 

DATED jo q c11  

BY THE COURT REGISTR 'R' •  

Q  
Last day for service: (( 	

C 

Issued at the rqeuest of BRUCE STEPHEN WOOLF 
Applicant's Solicitor. 
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NOTE THAT:- 

if you do not comply with this Subpoena you may be arrested; 

if, by paragraph (c)(ii), you are permitted to produce this Subpoena and 
other documents and things to a clerk of the Court at 388 George Street, 
Sydney you may produce them to the Clerk by hand at the office counter, 
level 6, at the place or by posting then to: 

Exhibits Clerk 
Land & Environment Court of 
New South Wales 
GPO Box 3365 
SYDNEY NSW 2001 

in accordance with paragraph (c) (ii); 

in paragraph (c) (ii), "days" means days other than Saturdays, Sundays, 
and other holidays; 

documents and things produced by you in accordance with this Subpoena 
may be returned by post to you at your address shown in the Subpoena but 
you may in writing on or attached to the Subpoena request that they be 
posted to you at another address given to you; 

any questions relating to the requirements of this Subpoena should be 
directed not to the Court but to the person who requested the issue of 
this Subpoena. 

. 



Your search request has found 140 STORIES through Level 1. 

To DISPLAY these STORIES press either the KWIC, FULL, CITE or 
SEGMTS key. 
To MODIFY your search request, press the M key (for MODFY) and 
then the TRANSMIT 
key. 

For further explanation, press the H key (for HELP) and then 
the TRANSMIT key. 
fu 

LEVEL 1 - 1 OF 140 STORIES 

Copyright (c) 1991 The Times Mirror Company; 

Los Angeles Times 

August 6, 1991, Tuesday, Home Edition 

SECTION: Part A; Page 4; Column 4; National Desk 

LENGTH: 482 words 

HEADLINE: U.S. REDUCES PLANNED SPOTTED OWL HABITAT 

BYLINE: From Associated Press 

DATELINE: WASHINGTON 

BODY: 
The government Monday scaled back by more than 25% the 

amount of Northwest 
forest land it says must be protected to save the threatened 
northern spotted 
owl from extinction. 

But Mark Rey, executive director of the American Forest 
Resource Alliance, 
said the Fish and Wildlife Servicets new proposal covering 8.2 
million acres 
.np 

(c) 1991 Los Angeles Times, August 6, 1991 

"would still constitute the largest land grab in the nationts 
history." 

Even with the smaller designated land base, the service 
estimated that by 
1995 the region will have about 33,000 fewer timber-related 
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Of 
I

coUrtbtme coibination 	 fui$- 
Ovemànce" is alo sggested by the observittion ,stp 67-of the'reawAf&t 

thethoStstOical bankCr could not fail Id be alarmed by'the'staltoiw4ñ 
Parker & Parker's Ietteof 26 Dc thberthát'unles$ NAB withdeew the 
payment stoppage notlo it *oii1f àüsc the 'liquidalion of BCHnd 
not all ofits subsidiaries. 	- 	-" i 

In this court the banks coUld notdcidewhother1thepUre,.: 
the purpose,of the othv&ship was 
insolvency administration. MrRulmd ,  saicf that - it wa not ad(thatttbC 
orders Of 29 Decethber and 9 February ete intended shñply to ptvékhc 
defendantS from making wrongful pa9thents or entetlng' into or carryig 
into effect Improper transactions the 'Orders were inteeded to Operate 11kb 
injutictions. But àccordihg to p9ofPtH of'the respofldeiits''writtc* 
submission:  

"The appointment of a iecèiver by'tho dSurt prOscved the asSets Otthe , 
BBH grOup for all creditors, and pOscr*d the BBH groipTmthe'' 
prejudice of Individual r 	hip'inacbbdngsubsidiarycouftdwft 
uncoordinated action by individual creditors, including (Oay1ikeI 
appOintmeñtof differentprOvisiOal1iquidators to individual menibe?S of 
the BBH group." 	 -. -, 	 - d 

There is another matter 'which suppotis the view that the lear66d ,  judge 
regarded his order'óf 29 December, ni h1 ordórs of '29 Decberand 
9 Februaiy, not as resembling Interim or interlocutory juimctiOns'l,ut-iI 
orders for the administration of 'a group' of insolvent cothpanies.'The 
reasons which his Honour gave oh 5 January make do reference tothê 
balance of convenience and no reference to the losg vhich the 'defeadà1lt 
are likely to sustain in 'consequence of the order. Th& only nientioU 'o 
anything of this 'kind to be found in the thasons given on 9 Februarj'L4 at 
p 221, where his Honour says this:' ' ' '-'-' 

"As to the fifth complaint, that is -thUt I' was nOt iiifor?de¼l Ofthe' halth 
which would be caused to the BBH group as a conseqUcike 0ff  th 
appointment of receivers and managers, I find it is groundless; i was fUlly 
aware of the consequences of any order I made in the matter, jest' as I VM 
fully aware Of the consequences of NAB's action' as spelt out in the tiVô 
letters from Parker & Parker." 1 	 - - - 	'' - 	 ' " ' l 

This is not said by way of discussing whether the discretion should liave 
been exercised i favour of thalting theoriginI order ,  notwithstandinth 
possible damage to the' defendants or by way of discussing whether that 
order should be allowed to continue in operatiOn having regard to tht 
consideration. It appears only in the course Of discussion Oftbe submisalofl 
that the original order should be Set aside for nondisclosure, the suggestloe 
being that probable harm to the defendants had not bced'disclosccL Thee 
is at p225 mention of the contention that the receivership threatens -thô 
existence of the Bond companies, but only in 'the cOntext of a conmnent 
failure to call witnesses. If his Honour was regarding his orders ! 
29 December and 9 Februaryas akin to interim or interlocutory injunctions, 
as orders to protect the position of the plaintiffs pending the making 1ef 
some further interlOcutOry application or the trial of aW action, then IVIS -  
extraordinary that there was' on 9 February no' discussion, indeed Mo 
extensive discussion, having regard to the Very great length of the reas6ft 1 
for decision, of the considerations affecting the fterciseW the disct'elloin 

WJ.iding in particular probable damage to the defendants from the making 
&theorder sought. If,on the other hand, his Honour had been distracted 

lth "orderly governanc&' submission into thinking that a creditor of a 
wc CMP&uYwhcse solvency was in- question could have the affairs of that 

-' mnpany and its 'mbsidiar administered by a court appointed receiver for 
; the, benefit of all creditors if that was a convenient form, or the most 

teni.nt form of insolyency administration, then the failure to have 
Iegard to possible damage to the defendants and to other considerations 

ecting the discretionis more understandable.  
* Ea if c0IItraZYt0 oitrview,cqujtywoulf in the past andwill now on the 

application of ajtmnsccurcd creditor appoint a receiver of acompany in 
. financial difficulties as aform of administration, an exercise of discretion 

woulIWl be required, and the court would have regard to the damage to 
dc11e1o.thecompany concerned by the order. This lis Honour failed to 

oiho failure tohave regard on 9Februaiy to the damage that might be 
dono to, the: Bond companies by' the receivership is also suggested by the 
failure-to requite, or to consider whetier the court should require, the usia! 

: undertaking as to damages, either simply for the future or both for the 
*: fiture and for the past. The failure to consider whether that undertaking 

shouls be Insisted upon 'is itself a serious error. Again, as on 29 December, 
5Don 9 Februaxy, the learned-judge failed to have regard to the intrinsically 
drastic nature of an order whereby- receivers and managers will dispossess 
the owner and the remarkably drastic nature of the order appointing 

5 rcceivers of the whole undertaking and all the assets of a group of 
companies engaged in trade. And as happened on 29 Decemberhis Honour 
appears to have overlooked the fact that BBS Securities was not a 
coiteeantor and that no- breach of contract was alleged against it. If on 
9.Februaxy his Honour regarded as the purpose of the receivership the 

* pvention of the defendants - one would have to exclude BBS Securities 
1rom disposing of assets otherwise than in accordance with the terms of 

theioan and credit agreement (and we refer in this regard to p 125 of the 
- teasons) it was necessary for hi.rn to consider whether a remedy less drastic 

md less harmful or potentially harmful to the defendants would meet the 
* me and accordingly to have regard to the remedy of injunction. But the 

ly reference to this alternative is in the passage already cited from p217 
fthe, reasons, where, after mentioning the possible course of seeking the 

ippintment of a proyisiona4 liquidator, his Honour said: 
)."On the other hand, injunctive relief would not have remedied the 
breaches of the loan and credit agreement; nor would it have prevented the 
aoss-defaults and liquidation which the,Bond companies foresaw.", 
-tiWe 	difliculties with this passage. We do not read the words 
injunctive relief would not have remedied the breaches of the loan and 

aedit agreement" as directed to the prevention of future breaches. The 
I more natural meaning is that past or existing breaches will not be remedied. 

Had it been intended to express a finding that an injunction was likely not to 
beoleyed (andMr Hulme did not invite us to read the words in this way) 
wec would have -expected some statement of reasons in support of that 
finding. But neither an injunction nor a receivership would remedy past or 

S 03isting breaches. To say that an injunction would not have prevented the 
cross-defauhs:'and'liquidation which the Bond companies foresaw was 

V 

-', I 
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jobs than was 
projected under forest management plans in effect in the 
spring of 1990. 

The agency said that federal timber harvest levels in 
Oregon, Washington and 
Northern California will fall below 2 billion board feet --
less than half the 
levels established in those 1990 plans. 

The Fish and Wildlife Service announced that it was 
proposing the removal of 
3 million acres of 	private 	land from 	its earlier 
recommendation that 11.6 
million acres be designated as the owl's critical habitat. 	- 

Also, it pulled out about 400,000 acres of state and tribal 
lands that were 
in the previous proposal -- dropping the proposed habitat to 
8.2 million acres 
across the three states. 	 . 

"The service believes that federal and state land should be 
the principal 
focus of the owl critical habitat designation," the agency 
said. 
.np 

(c) 1991 Los Angeles Times, August 6, 1991 

Environmentalists said the reduction was acceptable because 
it affects mainly 
private lands that already have been heavily logged and are 
home to relatively 
few of the remaining 3,000 pairs of owls. 

"This is probably a good step forward for the future 
protection of the owl,"  
said Rindy O'Brien of The Wilderness Society.. "While it drops 
out private lands,  
there is not much old growth left on private lands.. By. 
dropping it out, you 
still are preserving the core federal lands." 	. 	.. - 

Timber industry leaders said that the revised proposal 
would do little to 	 - 
soften the economic blow to the Northwest. The industry ás 
projected that such 	 . 	. 
dramatic logging cutbacks would cost the three state's nore..: 
than 100,000 jobs. 	 .• 	 . . 

"Once again, U.S. Fish and Wildlife Service bureaucrats and 
biologists have 	 - - 
released a proposal that would devastate the economy of the 
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correct, but the appointment of a receiver, unlike the grant of an injunctlofl4 
was very likely to have consequences of that kind. His Honour seems tohave 
thought, we note again thatthe receivership was the most satisfactory (orul 
of insolvency administration and  (this appears to be the implication) that 
once the court appointed receivers and managers winding up orders we 
unlikely. 

Whatever is to be made ofthis difficult passage in the reasons; we thi 
that it, coupled with the absence of any other:discussion of the remedof 
injunction, shows a failure properly to consider the important questiOn 
whether in all the circumstances an injunction would not meet the case.' 

If an ex parte application is made for a receiver the judge will consi4s 
whether an injunction will suffice and if satisfied that in all th 
circumstances an injunction will suffice and should be granted he will jrant 
iL The learned judge was obliged to consider, both on 29 December and oi 
9 February, whether he should on 29 December have appointed receivea 
despite the existence of the less extreme remedy. And on 9 February oniof:: 
the questions was whether,: putting to one side criticisms of the order of 
29 December and of what had taken place on that day, on the whole 
material it was appropriate to allow the receivership to continue when the 
less drastic remedy was available. But it should be emphasised that :th 
banks did not in January fall back on the position that if the receivers had ItS 
go their regime should be replaced by injuunctions. Consistently with thu 
approach, the banks have not asked this court, if the appeal succeeds,th 
substitute injunctions forreceivership; ' 

In another respect the reasons giveni on 9 February show ermr. For 
their silence on the point they suggest that his Honour failed altogether to 
have regard to the undertakings that had been given concerning the salqO 
BRL of the Australian brewing assets of the VBCH group. At pl25ihis 
Honour said: 	- 

"If NAB has an interest in the brewing assets sufficient to entitle it tosu 
injunction restraining the Bond companies from disposing of those assets 
other than in accordance with the loan and credit agreement árIt 
undoubtedly has, then in my opinion it has an interest in them sufficient tO 
entitle it to the appointment of a receiver and manager if it can'be 
demonstrated that those assets are in jeopardy." 
It is clear that his Honour regarded the amended agreement for the SaI6 of 
the Australian brewing assets announced to the stock cxchange"dlI 
28 December as striking at the whole basis on which the banks had provided 
finance to BBH see pp  214-15 of the reasons. On 9 January BRL -and 
Manchar gave undertakings to the court, recorded in an order made on-that-
day, that they would not pending the trial of the action or further order:-'- 

exercise any right under the agreement for the sale Of 'the 
Australian brewing assets dated28 December 1989 to waive 8Ü V 

requirement of the consent of NAB to the sale of those assets;; 
give a notice contemplated by ci 2.1 of that agreement without 
48 hours' prior notice to the banks;  
exercise any right under the share sale agreement of 28 May1989 td 
waive. any requirement of the consent of NAB to the sale of the 
shares without 48 hours' prior notice to the plaintiffs. 

By the time of these undertakings,- although BRL rema1nd a iAihy 
owned subsidiary of: BCE, its board had been reconstituted, and i Is 

I MSR 445 BOP ' EWING v NATIONALAUST BANK (Ful Cowt) 	 485 

iraportant to note that neither at the hearing in January nor in this court 
(where the matter was raised with him) did Mr Hulme suggest that the 
teconstituted board could not be trusted to observe its undertakings given 

thn court.  
His Honour's failure, which we would infer, to take into account these 

Undertakings is another error. It is perhaps to be explained on the basis that 
the learned judge, considering receivership to be a suitable, or the most 
sitable, form of administration for the defendants, regarded the-

Walertakings as irrelevant. 
His Honour having fallen into error in the ways we have mentioned in 
nsidering whether to set aside his earlier order, it is for us to determine 
t:application to set aside. We have earlier said why we think that the 
parte order of 29 December should not have been made and that this 

; ndusion does not necessarily mean that the order is to be set aside. We 
bave.gone on to givcreasonswhy, in our view, even if on the whole of the 

terial in January a case for a receivership was made out, the original 
.: der should have been set aside, as against merely moderated. But we are 

ladclition of the viewthat on the whole of the material iniJanuary a case 
for a receivership was not made out. We can state our reasons for this 

porLant- conclusion -quite briefly. His Honour's findings concerning 
haeaches of the loan and credit agreement have been challenged before us, 
and we have heard much argument on this. One question in particular that 
has, been agitated is whether his Honour was wrong in concluding, despite 
the evidence -of Willis, that it was strongly arguable that side-streaming and 
tpstreaming of funds had continued since 15 November 1989. 
- The reasons for decision of 9 February discuss the effect of the notice 
given by the banks on 29 December requiring immediate payment but we 
say nothing about this. After discussing at some length, and rejecting, the 
suggestion that only a proprietary interest in the applicant will in general 
support the appointment of a receiver, the reasons go on to consider, at 
great length, in a section extending over 86 pages, what breaches of the loan 
and credit agreement were committed and what breaches still existed on 
29 December and the signiilcance of those breaches. These questions have 
boon the subject of detailed submissions in this court.. We are not going to 
sununarise his Honour's provisional findings or the contentions of the 
parties. 

When we, considering the matter for ourselves (error on the part of the 
learned judge being shown) ask what case there was on 9 February for the 
appointment of a receiver, we are for the moment concerned with whether- 
the appointment was an appropriate order for the protection of the banks' 
rights. No case has ever been sought to be made of dissipation of assets so as 
to raise the possibility of a Mareva receivership. This being so, what may be 

1 done by way of the protection of rights does not include the preservation of 
assets - simply with a view-to their being available, directly or indirectly, to 

e saiis' any judgment the banks may obtain. The banks' case must be that 
they have the benefit of a number of contractual promises from the 
defendants, or the defendants other than BBH Securities, and that a 
receivership is necessary for the protection or enforcement of those rights. 
The principal significance of past and present breaches is the light which 

I they throw on the probability of future breaches and on whether the 
controllers of the companies concerned might be expected to comply with 



Pacific Northwest, 
placing tens of thousands of hard-working men and women on 
public assistance 
programs," said Kirk Ewart of the Northwest Forest Resource 
Council in Portland, 
Ore. 

Marvin Plenart, director of the Fish and Wildlife Service's 
regional office 
in Portland, emphasized that logging is restricted, 'but not 
prohibited, within  
critical habitat areas. Any cutting wi.thin such areas must 
first be approved 
np 

(c) 1991 Los Angeles Times, August 6, 1991 

by the service. 

The new proposal ccvers about 3.8 million acres in Oregon, 
2.7 million acres 
in Washington and 1.8 million acres in California. 

The service declared the owl a threatened species in June, 
1990, citing 
excessive logging as the primary threat to its survival. 

TYPE: Wire 

SUBJECT: OWLS; HABITATS; ENVIRONMENT -- NORTHWESTERN UNITED 
STATES; LUMBER 
INDUSTRY; ENDANGERED SPECIES; FISH AND WILDLIFE SERVICE (U.S.) 

nd 
LEVEL 1 - 2 OF 140 STORIES 

Copyright (c) 1991 The Times Mirror Company; 

Los Angeles Times 

August 2, 1991, Friday, Home Edition 

SECTION: Business; Part D; Page 7; Column 1; Financial Desk 

LENGTH: 270 words ' 

. 
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injunctions. Having. considered. the .eVidence, the findings 1and 
arguments of counsel we ate not persuaded that a case isnade osit fod 
drasticercinedy bf a recewer.Without going into details we thifltc 
general his Honour tended to take too strong a view on the signifleeiaI 
breaches.- 	. 	 .'. 	i 	i 	. . 

The question for us, for present purposes, iswhetheir, on thefln11111gicf ...1 
fact except in so far as these have been successfully 
danger of future breaches of covenant proved.as  made it appro*1ax'fniE 
the circumstances to appoint receivers and 'manhgers. Wó.! ndUt 
unnecessary to determine whether his Honoirr was wrong inconcthgat 
it was stmngly arguable that side.streamingáñd-'upstreaming hadntiàie&. 
since i5No'ember 1989, for even on his HOnour's flnding:hereeL. 
not ourstlVes be satisfied that an Injunction would not meet the 
this despiteihe highly unfavourable view formed bythe learned 
behaviour of some at. least of those who controlledthe Bond goupd. 
would regard the danger of the carrying into effect of the agreementfcvth 
We of the Australian brewing assets as not •suthcient In àllth•, 
circumstances,' including the undertakings, to warranteveñan inuuctia.j 
but if any relief was to be given an interlocutoiy injunction was suffidie; 
The right conferred on the banks in November 1989 to have PeatM3xw$ 
Hungerfords monitor and review the day to day, activities andaffairs ô: 
BBH group is important here.  

In any event, if any'case for-the interim or interlocutory appaintmelit ,40  
receivers and managers of the undertakings and assets was made ut, 
usual undertaking would have tobeexacted, lindjüstice.would requirethIW: 
the undertaking attach to the original appointment was well as to anyosdór. 
modifying the original order. The argument ontheappeal has proc eededoj 
the basis that the respondents are not willing, in.order to keep tho rceiv., 
in possession, to give an undertaking as to damages whiehwill protecVjb 
appellants against the consequences of the orders of 29 December ,  and: 
9 February. To preserve the receivership without a satisfactory undert. 
as to damages is unthinkable. . 	. 	 . .. 	S  

The learned judge was very critical of certain transactions and of the*ay.' 
in which the appellants had conducted their case. He referred in particulI 
to the sum of $1.2 billion which was said to have been lent and wh1ch 
converted into a deposit for the purpose of the agreement to sell 11* 
Australian brewing assets to BRL, to the Ong transaction and tO : 

amount of $21m in respect of which the respon4ents  say that a book en 
records a fictitious transaction. The Ong transaction is also said by't$ 
banks to be fictitious. His Honour thought it highly likely that the cntI4 
relating to the $21m made in BBH's ledger in December 1989 recorded i 
genuine transaction and was an attempt by BBH to conóeal the true extejW  
of the "upstreaming" breaches. We see no reason to disagree with U* 
provisional view which his Honour formed about this matter or withhk 
conclusion that the affair reflected very badly on those conceroed ihk 
provisional view was right. We prefer to say nothing about the! Qn 
transaction and the supposed $1.2 billion loan. We approach this caseO 
the assumption that in view ofa number of matters his Honour was ent1tfe 
to think that those who controlled the BCH group included persons lnhi' 
positions who could not be trusted. The matters relied on by his Honour 

estion of the existence of audited consolidated accounts and the evidence 
'jven about that, the view formed on the credibility of certain witnesses and 
the view taken of the failure to call other witnesses and the alleged faiLure of 

: the defendants to place financial information before the court. 
.. The question whether those in control of the BCH group can be truted is 

i Important one when consideration is being given to any undertakings 
offered and to the availability of the alternative remedy of injunction. It has 
been emphasised by the respondents and our failure to deal with it at 
neater length does not mean that we are not conscious of its importance. 

even assuming (as we do) that the learned judge was right in the 
viçw bc,Ioxxned on tl ransactions and other, matters, we re, not 

tó.say,' consjcering the matter for ourselves a we aus 4p in ylew, 
d4Izrors.that' have..boen esablished,. that ,  the extreme remedy.of 

;werShi was .appropriatc, as against .the lesser, remedy of properly 
: l1)jthhICti0fls, accompanied of course byan undertaking in dames 
from the banks. It is to be borne in mind that a system of monitoring had 
b1n force since 15 November. That could have continued, supported by 
objxder of the Court if necessary. Mr Hulme has not contended that the 
k!jiinction would be an unsatisfactory remedy because of the complexity of 
the covenants or possible difficulties in knowing whether a given act would 
bóin breach of covenant. 

Since the ieceivership order ought to have been set aside on grounds  
related to the identity of the receivers? nothing need be said about the 
mssa1by his Honour of the apphcation made by the appellants for the 

rèthoval of the receivers on the ground that it could not be maintained that 
they were, and would be 'seen to be, entirely independent of the parties to 
thc, l'Viation 

Solicitors for the first to sixth appellants: Phillips Fat ' 

&llcitors for the ninth appellant Ebworth & Ebsworth. 

Solicitors for the respondents: Maile.sons Stephen Jaques. 

Solicitors for Cede & Co:A,iizurRobjn.con & Heddrwicks. 

Solic1tors for the US Trust Co of New York: Con's. 

Solicitors for the receivers and managers: FreehIll Hollingdali& Page. 
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HEADLINE: BUSH BACKING LABOR-INDUSTRY BILL ON LOGGING 

BYLINE: From Associated Press 

DATELINE: WASHINGTON 

BODY: 
The Bush Administration for the first time Thursday threw 

its conditional 
support behind a Northwest timber bill, a labor-industry 
proposal that would 
free the government from some environmental restrictions when 
logging national 
forests. 
• np 

(c) 1991 Los Angeles Times, August 2, 1991 

S Deputy Assistant Agriculture Secretary John Beuter and 
Bureau of Land 
Management Director Cy Jamison told a Senate panel that the 
legislation strikes 
an appropriate balance between ecological and human needs. 

They said, however, that President Bush continues to oppose 
one provision 
that would provide tens of millions of dollars in economic 
relief to unemployed 
loggers and millworkers. 

Legislation containing special assistance to workers who 
lose their jobs in 
the timber industry is not needed and would set a bad 
precedent," Beuter said. 

The bill is strongly opposed by environmentalists because 
it would make it 
easier to log federal lands inhabited by the threatened 
northern spotted owl. 
The bill under consideration by the Senate Energy and Natural 
Resources 
subcommittee on public lands, national parks and forests was 
crafted by the 
AFL-CIO, the Brotherhood of Carpenters and Joiners and timber 
industry members 
of the American Forest Resource Alliance. 

It is sponsored by Republicans Bob Packwood of Oregon and 
Slade Gorton of 
Washington in the Senate and Rep. Jerry Huckaby (D-La.) in the 
House. 
• np 

(c) 1991 Los Angeles Times, August 2, 1991 
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The Bush Administration had refrained from backing any of 
the nearly dozen 
pieces of timber legislation that Congress members have 
proposed over the past 
two years. 

The bill would alter the Endangered Species Act - o allow 
for expedited 
exemptions for logging. 
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July 25, 1991, Thursday, Southland Edition 

SECTION: Part A; Page 29; Column 1; National Desk 

LENGTH: 453 words 

HEADLINE: SCIENTISTS GIVE CONGRESS 14 PLANS FOR SAVING OWL 

BYLINE: By from Associated Press 

DATELINE: WASHINGTON 

BODY: 
A scientific panel Wednesday gave Congress a wide range of 

options for saving 
the northern spotted owl, but it warned that there is " no 
free lunch" when 
balancing economic activity and environmental protection in 
the oldest forests 
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Solicitors for the plaintiffs: Malkgons Stephen Jaques. 

Solicitors for the first, second, third, fourth, fifth and sixth defend 
Phillips Fax 

Solicitors for th seventh and eighth defendants: Blake Dawson Wal 
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REWING HOLDINGS LTD & ORS v NATIONAL AUSTRALIA 
TD&ORS 

IE COURT OF VICTORIA - APPEAL DIVISION 

4URPHY and BROOKING II 

5-28 Feb ruaiy, 14 March 1990 - Melbourne 

- Appointment— By court - Whether receivership may be used as form 
mc, administration. 
and procedure - Ex parte application— Duties of applicant. 
and procedure - Appointment of receiver - Undertaking as to damages. 
BH group of companies appealed against an order appointing reàeivers and 

made by Bench J on 29 December 1989, and the same judge's rehisal to 
ose orders on 9 Februaiy 1990, reported at (1990) 1 AR 405. 

diowing the appeal: 
e appointment of a receiver,Iike any other equitable remCdy, Is to be had 
re the remedies obtainable at law are inadequate to meet the ends of 
le inadequacy of legal remedies is a condition for the proper exercise of 
jurisdiction rather than the foundation of the jurisdiction itself. 
ere is no principle that a receiver may be appointed only on the application 
on who asserts somepropxietaiy interest in the property concerned. What 
icant must show is that he has some legal or equitable right which will be 
d or enforced by the making of the order sought and that no other available 
s adequate for that purpose. 
'he court will not appoint a receiver as a means of establishing a regime for 
inistration of the affairs of an insolvent or financially embarrassed company 
e company resists the appointment. 
Swallow Footwear Ltd (1956) 222 LT 229; Hams v Beauchamp Bros (1894) 
)B 801, applied. 

There the company itself applies, or where a friendly creditor applies, a 
should not be appointed, or at all events should not be appointed unless the 
satisfied that the creditors, or at least a very substantial body of them, 
the application. A company should not be allowed to use a receivership 
I by a friendly creditor to delay or defeat its assets. Any order should always 
ssed to be without prejudice to the rights of any prior secured creditor. 
owever it is otherwise where a company applies for a receiver to safeguard 
hich it is incapable of safeguarding itself. Assets are not in jeopardy for this 
simply because secured creditors intend to exercise their rights with regard 
sets. 
Vhere there is a danger that the company will dissipate its assets a Mareva 
)n may be granted and in a strong enough case of that kind a receiver may be 
M. But that is a limited exception to the general rule that the court will not, 
ction or by the appointment of a receiver, require a company to give security 
:laim of an unsecured cr.  tor. 
&fer& Co vStubbs (190CIMChD 1, followed. 

rckson v Sterling Industries Ltd (1987)162 CLR 612; 71 ALR 457, referred to. 

J. 

• S.,,,.. 
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of the Pacific Northwest. 
.np 

(c) 1991 Los Angeles Times, July 25, 1991 

The four scientists on the panel, which was commissioned by 
two House 
committees to make recommendations on protecting the owl, 
offered 14 options. 
Most called for dramatic logging cutbacks in order to offset 
years of 
excessive timber harvests in the region's national forests. 

They concluded that existing management of the region's 
national forests 
places the threatened owl, the marbled murrelet and other 
old-growth wildlife at 
the risk of extinction. 

is 	"We looked hard and we don't think there is an alternative 
that provides 
abundant timber harvests and species protection," said John 
Gordon, dean of the 
School of Forestry and Environmental Studies at Yale 
University. 

"We don't think there is any free lunch," he said at a news 
conference. 

One of the choices would cut back Northwest logging to 
less than one-fourth 
of traditional levels, to as low as 750 million board feet a 
year, and provide 
protection for troubled salmon runs in the Columbia River 
Basin as well as the 
threatened spotted owl. 

. 	That approach would cost the region a minimum of 60,000 
jobs from the 1985-89 
average, with much more unemployment possible if the 
prescribed protection was 
.np 

(c) 1991 Los Angeles Times, July 25, 1991 

extended to private lands as well as federal forests, said K. 
Norman Johnson, a 
forest management professor at Oregon State University. 

At the "high timber yield" end of the range of choices, 
logging could 
continue at near traditional levels, as high as 5 billion 
board feet annually, 
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An cx parte application for a receiver should not be granted except in case 01 
emergency. On such an application the court should consider whether an 
interlocutozy injunction would suflice, and whetherhe .usual und9rak4g.aj 
damages should be required. 	 - 

Obüer There is much to be said for the view that on an cx pane appliatidnforJ 
interim injunction counsel should raise with the judge, in order to avoid the danger 
of oversight, the question whetheran undertaking in damages is appropriate1gJ 
though counsel may wish to contend that for some extraordinay reason the 
undertaking should not be exacted. ,,.• 

',' In the instant case: 
the primaiy judge apparently acted in order to impose an administratjs,n. 
isolvency, which was a wrong exercise of the power to appoint a recei*iç& 
at least he had failed to distinguish between preventing transfers of funds 
in breach of contract and imposing an administration, whici would itael,b( 
appealable ez-ror,  
the respondents had acted unfairly by deliberately failing to give effcct 
notice to the appellants and then seeking an oppressive order cx part 

• - (c) the judge had failed to consider the likely damage which would flow to th 
appellants, and the usual undertaking as to dmages should have been 
required 
an cx pane order of this lund should not have been expressed to opeth 
pending further order; 
if any relief was to be given in the circumstances, an interloag.y 
injunction would have been sulficient. 	. 

Appeal. 

This was an appeal from orders appointing receivers and managers totW 
appellant companies made cx parte on 29 December 1989 and frdm a 
decision refusing an application to vacate or rescind those orders rriade ,4  
9 February 1990. The Full Court allowed the 'àppal on 28 Februayand 
published its reasons on 14 March 1990 

A JMeyery QC and NJ Young for the first to sixth app1lants. 

S K Wilson for the ninth appellant. 	 ' 

SEKHuhne QC, RFinkthtein QC, JHKarkar QC, RMGarra# and PEA,zas:assjou for the respondents.  

P R Hayes QC and R A Brett for Cede & Co and US Trust Co of N'W York. 	 • 

P / Q'C'allaghan QC and A W Sandbach for the receivers and rnaflae 

cur. dv, 
0i Kaye, Murphy and Brooking JJ. Shortly after 4pm on -, Friday 

29 December, just before the long weekend, on an application ,madQ 
without effective notice to the companies concerned, the Bond Brewing 
group, part of the Bond Corporation group were placed in receivership ofl 
the application of a syndicate of 16 banks who were owed about $8 The 
order is perhaps the most momentous cx parte order ever mad 	an 
Australian court, resulting as it did in the immediate loss to the companies 

1 ACSR 445 'BOND BREWING v NATIONALAUST BANK (Full Court) 	 447 

:óf.their powers to manage and control their own businesses and affairs. In 
1",the result the control of assets worth, it may be, billions rather than mere 
lmndredsof millions'of dollars changed hands. The receivers and managers 
were to be in possession until further order. And they had very wide powers; 
icluding what'was (on one view) an unlimited power to sell assets. At the' 
rst opportunity afforded them,, on Thesday 2 January, the companies asked 

the judge who had made the order to set it aside. The hearing of this 
application took almost the whole month. It was unsuccessful, and on 
9 February in a lengthy considered -  decision his Honour required the 
receivers to give security, varied their powers in some respects and in effect 
directed that the receivership continue pending the trial of the action that 
thebanks had in the meantiniecoinmenced or further order. An application 
by the' Bond companies to' 'remove 'the receivers on' the ground of 
unsuitability was also refused, but the summons was used by his Honour to 
make the variations to his earlier order which we have mentioned. The 
Bond companies appealed to this court, which on 28 February allowed the 
appeal without giving reasons. Those reasons we now give. It is important 

- that our reasons for decision be published as soon as possible and in' the 
interests of expedition' we Tefrain from giving the long summaries of facts 
andsubmissions which might otherwise be expected. An adequate summary 

It would be' of great length.' The' learned judge's reasons occupied 232 pages 
. and much of this was devoted to the chronicling of events. We use his 

Honour's abbreviations in general in referring to the companies. We shall 
:. 

 
on occasions oversimplify, Our own reasons for decision will to a large 

J5 extent presuppose familiarity with the undisputed facts forming the 
bakground to the application for receivers.  

Some short and' necessarily,  imperfect summary of the financial 
sngements giving rise to this litigation is nevertheless desirable. The six 

defendants to the action form part of the Bond Brewing Holdings group, 
I which itself forms part of the Bond Corporation Holdings group. The 

firstnameddefendanl,'BBH, is a mere holding company, its principal assets 
,. being the shares in the brewery companies and in BBI. The companies 

which conduct the breweries are Castlemaine, Tooheys and Swan, the 
second, third and fourthnamed defendants. The flfthnamed defendant, 

$ Blll; has been described as engaged in various trading and entrepreneurial 
activities. The sixthnamed defendant, BBH Securities, is the conduit 
through which money-flows from the four operating companies (the brewery 
companies and BBI) to BBH and -vice versa. The second to sixthnarned 
defendants are all wholly owned subsidiaries of the flrstnamed defendant, 

40 BBH. 	' 	, ' 
4n 1986 BBH wished to rearrange its affairs by means of a 'facility' of 

-' A$880m obtained from a group of banks and an issue of USS510m 
unsecured notes (described in the evidence as "junk bonds") in the United 
States. The plaintiffs in the action are the presently interested banks 

$ together with National Nominees, which as trustee for the banks had many 
; powers under'the' instruments about to be mentioned. What is described in 

the jargon of today as a -"financing package" was arranged in the sum of 
about A$1.6 billion, comprising a "senior debt facility" of A$880m from the 
banks, a "zero coupon" note' issue. yielding up. to A$280m, and the 
subordinated note issue (the "junk' s") in the sum of US$510m. The 
"senior debt facility" of A$880m from e banks was made up of a funding 

14 

'4,- 



at the cost of as few as 2,000 jobs, the committee said. 

"The first four or five options violate the daylights out 
of the Endangered 
Species Act," said Rep. Sid Morrison (R-Wash.). "I get the 
feeling what we've 
been thinking all these years is true. We have some tough 
decisions to make." 

Rep. George Miller (D-Martinez), chairman of the House 
Interior Committee, 
said he hopes that Congress can adopt some solution this year. 

Environmentalists responded favorably, and timber industry 
leaders 
disapproved. 

"In the mad rush to protect owls, murrelets, salmon, 

S ecosystems and other 
life forms, we are forgetting one particular species -- Homo 
sapiens," said Mark 
Rey, executive director of the American Forest Resource 
Alliance. 
.np 

(c) 1991 Los Angeles Times, July 25, 1991 

Jim Blomquist of the Sierra Club said the report should 
serve as a "wake-up 
call for Congress." 

The scientists were asked to look at the issue by the 
Agriculture Committee, 
which has jurisdiction over national forests, and the Merchant 
Marine and 
Fisheries Committee. 

S TYPE: Wire 

nd 
LEVEL 1 - 4 OF 140 STORIES 
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facility of AS600rn from the banks themselves to BBH and a "direct pay 
letter of credit facility of up to A.$280m whereby the banks gave security l 
means of letters of credit for the repayment of moneys to be obtaine&b 
BBH by way of an isaue in the United States of "zero coupon" notes, thatis, 
notes which instead of bearing interest were issued at a discount. The banbi 
have in fact been called upon to pay and have paid under these Ietters 
credit. The action concerns attempts by the banks to recover the monèy 
which they had made available both under the funding facility and undq 
the letters of credit. The total amount outstanding on 29 Decernber .198 
was in the region of AS800m, in three different currencies. 

There was no shortage of agreements to give effect to these complicatj 
arrangements, and some of them should be mentioned. There is a loan as 
credit agreement dated 21 November 1986 (and later thrice amended), by  
which the banks agreed to make available to BBH the "senior debt facilit 
in the amount of AS880m. The parties to that agreement are BBUa& 
borrower, Castlemaine, Tooheys, Swan and BBI as the covcnantors, tl* 
banks, NAB as agent for the banks and National Nominees as the Securit 
Trustee. Under that agreement all credit is to be extended to BBH: n credit is given to the three operating brewery companies or B13I nor 
although they are the covenantors, do they coveflant to make any payment 
to the banks. The borrower, BBH, is to use the proceeds of a14 
accommodation granted to it and the zero coupon notes and the US$510n 
unsecured notes to make' loans to BBH Securities on condition that,thAt  
company in turn uses the funds to provide financial accommodation to tl 
three brewery companies and BBI by the discounting by BBH Securiti,esoj 
commercial bills drawn by those four companies and accepted by BBJLj 
Neither by the loan and credit agreement nor by any other agreement is any 
security in the conventional sense in terms granted to the banks to secur 
repayment. ' 

Although the loan and credit agreement imposed obligations on BB1 
Securities it was not a party to the agreement, but this apparent .oversigj 
was cured by one of the amending agreements, which brought it in asill  party. 

The loan and credit agreement obliges BBH to repay the priuc,ipal 
outstanding by instalments, beginning in 1991. It is also obliged to repay tbe 
principal immediately upon receipt of a declaration by NAB that all moneys 
owing are immediately due and payable. Notice of such a declaration may 
be given once an event of default (as defined) has occurred. Notice was.ji 
fact given during the morning of 29 December 1989. 

' S  

The loan and credit agreement contains a number of covenants on th 
part of the three operating brewery, subsidiaries and $BI. BBH Securities 
does not give these covenants. More will be said about them in a moment. 

We have mentioned that by the loan and credit agreement BBH was to 
make loans to BBH Securities on condition that that company use the funds 
to provide financial accommodation to the three brewery companies and 
B131. A series of bill acceptance and discount agreements (called in some of 
the documents operating subsidiary credit agreements) were entered into 
between BBH, BBH Securities, the Security Trustee and the companies tb 
which the accommodation was to be given. Pursuant to these the money* 
obtained by BBH under the loan and credit agreement were passed 	to 
the four operating subsidiary companies. In association with th 	bill 
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[ acceptance and discount agreements deeds of charge were entered into by 
Abe four operating subsidiary companies by which they granted to BBH fixed 

. and floating charges securing payment to BBH of moneys due by them to it 
under the bill acceptance and discount agreements. Those deeØs of charge 

npowered BBH, when the security became enforceable, to appoint a 
teceiver in the usual way, and by them BBH irrevocably appointed National 

. Nominees its agent to exercise the power to appoint a receiver. Thus while 
the banks did not in the conventional sense themselves take any security for 
the accommodation which they granted to BBH they insisted that BBH 
itself take a conventional security in respect of the moneys advanced to the 
oper)tng companies and themselves took power through National 

i Nominees to control the enforcement of that conventional security., 
Each bill acceptance and discount agreement entitled National 

' Nominees, as Security Trustee, to terminate the facility at any time and 
. require immediate payment by the covenantor to BBH of the face value of 

ll outstanding bills provided that the banks had required. immediate 
payment by BBH. , . ..• . 

The. debt due to the American hoWersof the long-term and high interest 
'. bearing unsecured notes in the sum of US$5 lOin was subordinated to that of 

the Australian banks. The numerous agreements esecuted as part of the 
. scheme included a BB}1 creditors priority deed which effected, this 

subordination. This was made between United States Trustee Company, of 
New York, BBH and National Nominees. It may be noted that this deed not 
only effected the subordination but also provided for a payment stoppage 
notice to BBH and the trustee for the United States bond holders. It was 
agjeed that if one-thiid of the creditor banks in value gave a payment 
stoppage notice BBH would not pay interest due under the bonds, and that 
if notwithstanding such a notice payment was made by BBH to the trustee 
the trustee should bold the money in trust for the banks. An interest 

: payment of US$30m was due to the bond holders on 1 December 1989 but a 
payment stoppagenotice was given on 23 December and this interest was 
not paid by BBH. By the BBH creditors priority deed, all the rights of the 
bond holders are subordinated to the prior payment of the banks' debt on 
te, dissolution or winding up of BBH and if BBH is wound up any 

Z 44 tributions which the trustee for the bond holders receives are to be held 
•byit.ontrustfortheban]s. 

t should also be mentioned that there was a prior borrowing of about 
)A$135m by Swan under a debenture trust deed of 15 December 1983 and 
that this debt was not subordinated to the debt of the banks. 

40 In addition to the BBH creditors priority deed therç was a BBH group 
•vproitors priority deed, which subordinated to the rights of the banks under 

jtbe loan and credit agreement the rights of BCH and other members of the 
• •BGI group in respect of sums owed to them by BBH. 

While the banks have not been given priority over the holders of the 
debentures issued by Swan in 1983, the banks have thus been given priority 
iover the US bond holders and over members of the BCH group and so, the 
rade creditors being relatively small, the banks have, priority over virtually 

all creditors except the Swan debenture holders.' 
We have stated the effect of the diments in broad and simple terms. 
The banks sought to protect their 	ion by means of the subordination 

already mentioned and the taking oft power to control through National 

'p. 
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Los Angeles Times 

July 14, 1991, Sunday, Bulldog Edition 

SECTION: Part A; Page 10; Column 1; Advance Desk 

LENGTH: 1055 words 

HEADLINE: NATIONAL FORESTS CELEBRATE CENTENNIAL; 
ENVIRONMENT: MODERN RANGERS FACE NEW PRIORITIES FOR LAND'S 
USE. THE 100-YEAR 
TENSION BETWEEN LOGGERS AND PRESERVATIONISTS CONTINUES. 

BYLINE: By JEFF BARNARD, ASSOCIATED PRESS 

DATELINE: GRANTS PASS, Ore. 

S 	BODY: 
When the first national forests were created in 1891, 

conservationists were 
worried that the unchecked westward march of cut-and-run 
timber barons would 
leave the nation without lumber, water or wildlife. 
np 

(c) 1991 Los Angeles Times, July 14, 1991 

This year, 	the U.S. Forest Service celebrates the 
centennial of the lands 
under its care -- and environmentalists still are worried. 
Logging in the 
national forests continues, 	and they say wildlife is 
imperiled. 

"It is so bitter, and so ironic," said Brock Evans, 
W National Audubon Society 

vice president for national issues. "They are liquidating it 
all slower in the 
Forest Service, with a lot more bureaucracy, but they are 
liquidating it 
nonetheless. The arguments are all the same." 

The echo of the century-old battle is particularly loud in 
the Pacific 
Northwest, home to the biggest timber producers in the 
national forest system 
and the northern spotted owl, which has turned the timber 
industry upside down 
since it was declared a threatened species last year. 

"Eighty years ago, we didn't understand what we were doing 
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Nominees the exercise byBBH of the power to appoint a receiver under the 
debentures given to it ,bythe four operating companies. The third 
'which They fried to protect thèirposition was by the taking of the covenants 
contained in'theloan 6fid ctedit agreement; These include compllca'ted 
'covenants of thCltind cxnnmonly.called "negativo pledges", iwwhicb lcnde 
have in recent years Often placed their faith instead of taking boavon6onal 
security, sometimes. to their ,  regret' For recent experiences have shoin 
lenders that all the ccwenams in' the world are no substitute for good 'old 
fashioned security.  

By ci 24.1(a) of the loan and credit agreement BBH and the covenatitots 
(the covenantors being the four operating coffipanies) each undertook tO 
furnish t(9 NAB 'within 120 days bf the 'of its financial year copies of 
audited accounts and by ci 24.1(d) each of them undertook that it would 
Within 60 days after each 30 September,  give a certificate to NAB that & 
event of default or pOtential event of defailt as defined had Occurred sintt 
The last certificate and that 'since 'the last crtificate there had been no 
default or event which with the giving of notice or lapse of time would 
become 'a default under aq indenture, and that all ratios and fiaaOciai 
covenants had been complied with. They also undertook duly alfd 
punctually to pay all taes. payable: 'ci 24.1(f)'.' The substance of othe 
provisions relied on by the banks maybe 'takenfrorn the allegations In the 
statement Of claims  

"(e) Each 'ofBBH and the covenañtors undertook to the agent and eah 
participant fot itself and on' behalf of'its subsidiaries, inter alia, as 
'follow's: ' '' , ' ' , .' •.''' . . . 

in the case of each covenantor, It'and'its subsidiaries would 
not create, permit'or suffer to exist 'anisécurity interest'(às 
defined) over all or any of its assets except foi' certain 'lies 
and charges described therein: ci 242(b)(i); 
in the case of BBH it would not acquire or purchase or sellOr 
otherwise dispose of any property, whethet real or personaL 
ci 24.2(d)(iii); 	 0 	 ;,(911 

O  (iii) in the case of 'BBH, it' voId not enter into contracts'bir  
agreements (whether oral or written) relating to any mattó 
or thing whatsoever other' than the relevant documents ( 
defined) or an indenture (as defined) or any documents or 
agreement to be entered int&under any of them or any other 
document approved by the agent providing for the refinancing 
or any financial accommodationtc, he provided under any Of 

• 	them: ci 24.2(d)(iv); ' 	' 	 '' 
O 	(iv) in the case of each covenantor, it and its subsidiaries would 

not make 0'  aiy loans Or acivances or 'extend any 'form-df 
financial' accothmodation or make any payments of whatever 
nature tO' BBH of toany p'rn except for'certain payments 

• ' described therein: cI 24.2(g); ' 	' 	 " " 
BB11 would not issue any further shares and the consolidated • ' •• 	
subsidiaries of BBH would not issue any 'further shares othts 
than to BBH or a wholly owned subsidiary Of BBH;ci 24.2(i); 
in the case of BBH, it would not until the e iration 'of a 

O 	 0  period of two years from the dateof the 1 	and' credit 
agreement make any of the restricted paymen escribed in 

c124.2(k)(i)'to (iv) except, the payment's 'described in 
• 	ci 24.2(k)(v) to. (xii); and after the expiratiouof,  0 the said 

•It ,  period of two years, it would not make a restricted payment 
- 	otherthan a payment of the type refcd'Xo incl Zof the fifth 
- schedule to the lOan and credit agrcethenL unless the 

L '?J . oonditions specified in cli of the fifth schddu1e.eresatisfle& 
ci 241(k); •, 	. 	

0 	 , • , 	 •, •.' Y' •' 	 (I 

•'..1(iii).in the 'casc;of BBH and each covenantor,It and it& 
•, L'; '1.. " subsidiaries would not amend its memorandum ior articles of 

r 	association: ci 24.2(m)." , ' 	 0 	 'I' 0 	 . 	 "., 

lie appellants accept this as a broadly accurate statement of thc'effect' of 
provisions in question subject to a qualification concerning payments in 
.ordinaiy course of business. Both at first instance' and on appeal the 
lenants contained in cl 24, some of which are paraphrased in' the extract 
t cited from the statement of claim, were described as concerned in part 
prevent "upstreaming" and "side-streaming". Upstrcaming is.the passing 
money up through -the BBH group to'the parent, BCH. Side-streaming is 
'passidg;of money sideways toBBI from other members of the BBH 
rnp. The covenants, among other things, restrict the passing of money 
lards and the:'passing of money sideways' in this aense: they do not 
.hibit it.' ' , • • .'''. .'.' • • 0 

The banks say the collection of agreements shows an mtention that, while 
ywere notsecured.creditors in the conventionalsenso, their position was 
'be much ,Inore ' advantageous  than that of tbc orIinary unsecured 
ditor. 0 

The cx parte order appointing receivers was made the day after an 
nouncement to the stock exchange concOrning the sale 'of'Bond Brewing 
cts and we now trace as briefly as possible the history of events so far as 
sale of brewing assets is concerned. To say that by the end of 1989 the 
H group had for some time had financial problems is to do nosnort'than 
te a notorious fact. Assets sales in order to reduce debt were under 
esideration at least for a good part of 1989. The BCE! group had not only 
Australian breweries but also breweries in the United States. A sale 

teement dated 29 May 1989 was entered into between BCE! and Bond 
rporation North America as vendors, Manehar holdings Pty Ltd (a 
olly owned subsidiary of Bell Resources Ltd) as purchaser and BRL as 
arantor. The' agreement took the form of a sale of shares and included the 
Le byBCH of all its shares in BBH. Byci 4.1 completion of the sale and 
Lrchase of both the shares in BBH and the shares in BBH(US) was madb 
bject to a "condition precedent" that a number of approvals to the sale 
dpurchase had been'obtained and remained in force. These included thC 

	

asents of the banks. • 	•.' 	0 	 • 	 ,' • 	 ' 

There' exists' a novation' and amendment agreement which bcaia  date 
June 1989 and is in relhtion to' the share sale agreement dated 29 May 

89, bpt nothing need be said about this. Two furthor agreements were 
ecuted, each dated 19 September 1989; for the purposes of what has been 
lied the Uon Nathan purchase of the Australian Brewing asset& The first 
these is the'brewery sale suspension agreement. This is made-between 
e parties interested in the Manchar purchase. By it the parties to the 
eement dated 29 May 198 e that they will take no steps to complete 

at purchase prior to 31 Januoy 1990 or the date of termination of the 

I 
i 

4, 



would lead to the 
gray wolf's extinction from Oregon, to the grizzly bear's 
extinction from 
Oregon. The difference now is we are able to study and 
understand the results of 
our management a lot better than before," said Andy Stahl of 
the Sierra Club 
Legal Defense Fund in Seattle, a leader in court battles to 
protect the owl. 

The forest centennial, being celebrated across the country 
this summer, dates 
from March 3, 1891, when Congress passed the Forest Reserve 
Act. 
.np 

(c) 1991 Los Angeles Times, July 14, 1991 

S Within three weeks, President Benjamin Harrison created the 
Yellowstone Park 
Timberland Reserve, 1.2 million acres around 19-year--old 
Yellowstone National 
Park. It was followed the same year by the White River Plateau 
Timberland 
Reserve in Colorado. More reserves followed in 1892 in Alaska, 
Washington, 
Oregon, California, New Mexico and Colorado. 

Though it drew little attention at the time, historians now 
point to the act 
as a turning point in the national policy on public land: 
Instead of selling it 
or giving it away, the government began to hold land in 
reserve. 

The act was born of a mood that began to develop in 1864, 
when George Perkins 

• Marsh wrote in his book "Of Man and Nature" that too much 
logging in his 
native Vermont had damaged the landscape and hurt fish and 
wildlife. 

To feed a growing nation, 190 million acres of forest were 
cleared for farms 
between 1850 and 1910, equivalent to all the lands now in the 
national forest 
system. 

"The villain of the modern world, the automobile, took a 
huge amount of 
pressure off our forests, because we don't have to feed all 
those horses," said 
Doug MacCleery, a Forest Service assistant director of timber 
management. 
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Brewco acquisition agreement, whichever first occurs The Brcwoo 
acquisition agreement is the second agreement dated 19 September 1989, A 
company (Brewco) was to acquire the Australian brewing assets of the BCIL 
group - the transactionwaStotakethcfoofaeofghares - andthat 
issued capitalrof Brewco 'was to be held as to SO per. cent by the  New- 
Zealand company, Lion Nathan, and as to 50 per cent byBRL By ci 4.1 of. 
the Brewco acquisition agreement it was made subject to a conditio 
precedent that the consents of the banks be obtained. A master .agreement 
dated 19 September 1989 was entered into between Lion Nathan, BRL and 
others for the establishment of a joint venture between Lion Nathan and 
BRL in relation to the Australian brewing assets of the BCH group. I 

On 28 December, the day before the appointment of the receivers,. BRLI 
announced to the Stock Exchange that it had on 22 December given notic 
to BCH and Lion Nathan of intention to terminate the master agreement at 
the expiration of 14 days from that date. On the expiration of the 14 days 
the announcement continued, the original arrangements of 29 May,  198% 
involving BRL and Bond would revive. The announcement continued: . 

"Following discuss ions.in  relation to these brewing assets and thedeposit 
of $1.2 billion BRL has entered into an amended agreement for .thi 
purchase of the Australian brewing assets of the Bond Corporatio 
Holdings Ltd group. The purchase price is $2 billion. Payment will be madcr  through the assumption by BRL of the debt owed in respect of the 
Australian brewing assets which Bond has agreed to reduce priorto : 
completion through application of the proceeds of asset sales now undee: way. 

• f: j 
"Bond had indicated to BRL that 'it may be possible to comp1eteo. 

transaction by 1 May 1990. However, successfu}compleljon in such a periods 
will obviously depend on the co-operation by the bankers and creditorsf 
Bond BrewingHoldings Ltd. . 

"BRL recognises the important position of the various members, of the - 
syndicate led by National Australia Bank Ltd. BRL will now be seeking, to meet with syndicate members to discuss ways in which BRLcan co-operatc : 
with those creditors to- enable their interests to be protected while BRL 
proceeds with its acquisition.." 	 . 	.. . 

The draft statement of. claim placed before his Honour when: -the 
application was made alleges the provision of financial accommodation 
pursuant to the loan and'credit agreement, the undertakings or covenats 
that we have earlier mentioned, breaches of those covenants 'and tho. 
existence, and exercise by the plaintiffs on 29 December, of a .pOwerto 
declare all moneys owing under the loan and 'credit agreement% to: be 
immediately due and payable. The prayer claims against•BBH a declaratio1 
of indebtedness and judgment in the amount of the indebtednes.Duig- 
are claimed against all defendants. In addition theprayer claims an order -' 
interlocutory and final, appointing a receiver and manager t protect, 
collect, get in and receive the assets of each defendant. . ,. ....,.., 

The draft statement of claim alleges, correctly, the inCOrporation,bCBBH 
Securities and that it became a party to the loan and credit agreemczt.1t 
alleges, correctly, that the covenants on which the plaintiffs rely. are covenants by BBH and the four operating companies and consis with Im 
this it alleges breaches of the covenants on the part of those corn 	It 
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' enutains no allegation of any actual or apprehended wrqng on the part of 
BBH 'Securities; indeed, the allegation of apprehended breaches made in 
para 33 expressly excepts that company. On the face of the pleading there is no basis whatever for the claim for damages made against it. Paragraph 34 t of the draft says this: 

"The said breaches of the loan and credit agreement by the defendants 
havc.substantially diminished and continue substantially to diminish the 

and assets of each defendant and the ability of the plaintiffs to recover 
payment of the said amount from BBH, and have adversely affected the 
.ability of BBH to perform its obligations under the loan and credit 

. agreement, its financial condition and business and the security. of the 
plaintiffs,, and consequently the funds and assets of BBH stand in 

' considerable jeopardy." 	 . 
When the writ was filed on 2 January1990 a number of paragraphs (36 to 

. 43) were added to the draft statement of claim. These paragraphs 
introduced the 'US$510m note issue, its subordination by the BBH creditors, 
priority deed, the payment stoppage notice given to the trustee on 
2December, intimations to the banks by BCH and the defendants on 26 
and 28 December that liquidations would result if that notice was not 
withdrawn and the naking of an application on 29 December in Western 
Australia for the winding up of BCH. It is hard to know what to make of 

j'. paras 36 to 43 of the statement of claim, which are absent from the draft. 
Some of them may be objectionable as pleading evidence instead of 'facts, 
but that is the' least of the problems which they raise. Their only relevancy 

..$can, it seems, be as allegations made in support of the claim for a receiver 
and the allegations are presumably put forward on the basis that a 

: probability or danger that one or more of the defendants will go into 
k 	liquidation or fail bears on whether a receiver of its assets should be 

appointed. 
In the course of the application some reference was made to the question 

. whether the Bond companies had been notified of it. Evidently counsel said 
thAt a notice had been "sent off" and that the banks' legal advisers "did not 
expect it to 'arrive in time". This notice was in fact a letter sent by facsimile 
transmission at about 2.30 pm on 29 December by the banks' solicitors in 

* Melbourne to Messrs Parker & Parker, the Perth firm acting for BBH. (We 
give Melbourne times throughout.) The letter said that application would 
be made to the Supreme Court of Victoria as soon as convenient to that 
court for the appointment of receivers and managers of the six companies in 
question and concluded, "We expect that application to be heard this 

5 afternoon". The letter was not marked "Urgent" and having regard to the 
number and nature of letters sent by solicitors to each other nowadays by 
facsimile transmission themere fact that a letter is sent in this way is hardly 
an indication of urgency. The sending of the letter was not preceded, 
accompanied or followed by a telephone call to Messrs Parker & Parker. 

'5 When the letter arrived the partner concerned was at the office of BCH and 
he did not receive it until he returned to his own office some time after 3pm. 
Unsuccessful attempts were then made by Parker & Parker to speak to 
those who had the conduct of the matter in the banks' solicitors' office and 
immediately after that Parker & Pa ' r telephoned their Melbourne agents 

S and arranged for them to go as a 	r of urgency to the Supreme'Court. 
Later Parker & Parker were informed that their agents could not accept the 



"Almost a third of agricultural lan.d was devoted to feeding 
horses and mules.[H 
p 

(c) 1991 Los Angeles Times, July 14, 1991 

Once that pressure was taken off, we didn't need to clear it." 

The Forest Reserve Act came at a pivotal time: two years 
after the Oklahoma 
land rush turned loose the Sooners in lands once set aside for 
Native Americans, 
and two years before Frederick Jackson Turner tDld the 
Columbian Exposition in 
Chicago that the American frontier was gone, erased by 
settlement. 

S Western politicians fought unsuccessfully to cut back the 
President's new 
preservation powers, afraid they were being robbed by liberal 
Easterners of 
timber, grazing lands and minerals they had earned by trekking 
across the 
nation. 

Under President Teddy Roosevelt, an avid outdoorsman, the 
growth of national 
forests accelerated. One political cartoonist at the time drew 
Roosevelt as a 
barber shaking his Forest Reserve Tonic on the sparsely 
timbered pate of Uncle 
Sam, and remarking: "It's getting thin on top." 

The U.S. Forest Service was created in 1905 to run the 
preserves and now 
oversees 156 national forests, 19 national grasslands and 71 

S 
experimental 
forests covering 191 million acres. 
np 

(c) 1991 Los Angeles Times, July 14, 1991 

Norman Maclean described working on what was then the 
Selway Forest in 
Montana during the Service's early days in his short story, 
"USFS 1919: The 
Ranger, The Cook and a Hole in the Sky." 

"It was a world of strings of pack horses or men who walked 
alone -- a world 
of hoof and foot and the rest done by hand," he wrote. 



instructions owing to a conflict of interest. Further efforts were made'b 
Messrs Parker & Parker, which need not now be related, and the upshotii 
that both the representative of a freshly instructed firm of Melbburn 
solicitors and counsel instructed by Parker & Parker by. telephone arrive 
independently at the Supreme Court at about 4.25pm shortly after the ordei 
had been made and the judge had risen. 

The order made on 29 Decenber 1989 bears' evidence of hastl 
preparation by the banks' advisers both as regards clerical or similar erroii 
and as regards matters of more substance. We mention the clerical anc 
other minor errors for the support they give to theview that the baiiks 
advisers were so anxious to obtain the immediate signature of the judgei 
an order that it was put before him without even: a fairly quick reading whic.} 
should have purged it of some at least of those mistakes. On no view was th 
matter so urgent that a few minutes could not have been spared to checkthc 
order before it was handed up. So far as minor errors are concerne4, the  
order wrongly records that there is a proceeding that has been commencec 
by writ and misstates the number of the Order of the Rules of Cour 
pursuant to which it is authenticated. Paragraph 1 of the order, the 
paragraph which makes the appointment, refers to a "summons or motion' 
that did not exist and was not contemplated. The paragraph conferrin 
powers concludes with the words "it being the intention that such powen 
are met (sic) withou (sic) limitation (sic) to the other" Subparagraph (p 
empowers the receivers to dispose of property 'of the companies but 
subpara (y) seems to require the approval of the court to a sale of propett3 
of the companies. The order appears to require that the former power be 
not read down by reference to the latter. One would in addition have tc 
consider a 324A(2) of the Companies (Vic) Code, which has the effect ol 
empowering a receiver of property of ,  a corporation to dispose of thai 
property for the purpose of attaining the objectives for which he wa 
appointed; this power is subject to any provision of the court order mikin 
the appointment, being a provision that limits the receiver's powers..' 

The order refers in more places than one to the subsidiaries of the 
companies and in this regard it is not confined to wholly-owned subsidiaries 
Although subpara (p) empowers the receivers to 'dispose of propertyof the 
companies, subpara (y) refers to the possible sale of property iof the 
companies or any of their subsidiaries. ' .' 

While r 39.03 of the Rules of Court"requires the party obtaining the 
appointment of a receiver to serve a copy of the order on the receiver thert 
is no corresponding requirement with regard to a person of whose prapert3 
a receiver is appointed. The order does not require service of a copy of itseb 
or of the unsworn affidavit of Willis or of the affidavit of Willis, once it ha 
been sworn, on the defendants. The order does not record the undertakin 
which was taken by his Honour from the plaintiffs to have the unswors 
affidavit sworn in substantially the same form. . ' 

A draft statement of claim was handed up to his Honour, but the ordei 
does not refer to any undertaking on thepart of the plaintiffs to file a writ oi 
institute other proceedings, nor was any such undertaking given in fact.e The 
order is highly unusual in that, having been made cx parte, it is expressed to 
operate, not for the shortest possible time 'until a specified day or unjj6&  
hearing and determination of an interlocutoiy application, but until I 
order. it is also most unusual in that, being' an cx parte order, it gives-the 

lieants theircosts against thedefendants, by providing iu para tht tbs 
ts.oheapplication.be  costs.in the receivership. This means,thathey 
St bpaidoutof the assets,of,thel defendan,ts, who are to be.mulcted in 
ts without having had the opportunity obeing bcard onbat or.any ober 

. 	 - 

Ic order
, 
 is in our expe

'
n 	 i euce unique, in that it s akin to a

'
n injunctioi 

aine& without notice to the defendants which combinçs these three 
hrç it operates not until a specified date in the very near future or the 
ermination of an application un the very hear future, but simply until 
ther order; it grants ordinary litigants relief akin to that of an injunction 
óut being supported by the tisual undertaking notwithstanding the 
ger to the defendants of calamitous loss; and it gives the applicants their 
Is out'of the defendants' pockets in any event. 
Ic hearing of the application began shortly after 2.15 pm. It'was Over by 
n after 4 pm, when his Honour signeda form of order, five pages long, 
ded up by counseL At about 4.25 pm counsel for the defendants arrived 
ourt, to find that his clients were already in receivership; He asked that 
Honour sit again at once bdt was informed that any further application 
uld be made to his Honour on the following Tuesday. "-: 

'he application was supported by an unsworn affidavit 64 pages long, 
ompanied by half a dozen thirk volumes of proposed exhibits; some 
litional documents were referred to by counsel in the course of the 
lication. No authorities were cited. The application, a hostile one by 
ain unsecured creditors .f one company for the appointment of 
ivers and managers to the undertakings of that company and its five 

)Uy owned subsidiaries, those companies having very valuable assets and 
g part of one of the largest groups of companies in Australia raised 
cult questions of law concerning the power to appoint receivers and,its 
it exercis, called for an understanding of the relatioiships and 
ements between many different entities and required, if an ordçr was in 

templation, consideration of such matters as alternative :  remedies and 
age to the defendan*s How did the balance of convenience incline? 
application being cx parte, further principles came into operation and 

ianded attention. Was such a case made out as warranted cx parte relief 
in particular this most drastic form of cx parte relief? What was the 

ree of urgency? When could . notice first have been given to the 
indants of the intention to, apply? Would any lamage thatthe 
ndants might sustain from the mere appointment of receivers and 

iagers be irreparable? Should the usual undertaking as to damages be 
ted? Given that an appointment was tobe made, just what was its 

'a? How long should the order run? Was a writ to be filed and was the 
ointment to endure until the, determination of an interlocutory 
lication in that action?. How were the defendants to be given notice of 
order and of the basis on wlicb it was made? If the appointment was to 
id pending further order, should liberty to apply, to set it aside be 
ressly reserved? Were the powers given to the receivers no wider than 
purpose of the appointment and its probable or possible duration 

lered appropriate? Were those powers internally consistent? What of 
powers under s 324A(2) of the Corn •es (Vic) Code? Should security 
rdered and if so in what,amount hat of costs? Were they to be 
rved and if so in what proceeding would a judge later deal with them? 
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"Nowadays you can scarcely be a lookout without a uniform 
and a college 
degree, but in 1919 not a man in our outfit, least of all the 
ranger himself, 
had been to college. They still picked rangers for the Forest 
Service by picking 
the toughest guy in town. . . . As for uniform, our ranger 
always wore his .45 
and most of our regular crew also packed revolvers, including 
me." 

The main jobs of Maclean and his colleagues were running 
off timber poachers, 
building trails and fighting forest fires that some years 
scarred 50 million 
acres. 

Today's rangers are a different breed. They use computers, 
four-wheel drive 

S 	vehicles and a library of environmental laws to seek a delicate balance among 
competing interests under a creed known as multiple use. 
• np 

(c) 1991 Los Angeles Times, July 14, 1991 

Last year, 263 million people visited national forests from 
Alaska to Puerto 
Rico to camp, hunt, hike and fish. The forests also contain 
47% of the nation's 
softwood timber, 200 species of plants and animals protected 
by the Endangered 
Species Act, and 80% of the nation's wilderness. 

The harvesting of the national forests is not new, though 
these lands did not 
become a big contributor to the nation's timber supply until 

. 	after World War II. 
They now account for 23% of the nation's lumber and plywood. 

Responding to the growing public concern for the 
environment, the Forest 
Service has begun reordering its priorities, 	pushing 
recreation and wildlife 
higher and timber lower. The agency had been planning to sell 
less timber from 
national forests even before the spotted owl controversy. 

That the dispute even exists is a tribute to the founders 
of the national 
forests, said John Hendricks, coordinator of the centennial 
celebration. 

"Irrespective of how the Forest Service is managing the 
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Were the proposed receivers suitable persons? Wh 
remuneration? Was there justification shown for 
Practice Note (then to be found in (1989) VR 138)? 
departure, was it appropriate in a hostile proceeding 
carte blanche, as the draft order on one view propo 
time to time charged by Peat Marwick Hungerfords")' 
so far as to mean "the scale from time to, time chars 
matter", which would seem to obliterate the distinctior 
and actual charges? 

All these and other questions demanded his Honoi 
December afternoon. The plaintiffs were evident 
immediate order on the basis that every hour in 
unreasonable to expect the learned judge to familiai 
facts and to consider and determine all these question 
and three quarter hours, even with the assistance o 
counsel in sunimarisng the facts.  

The 'appointment of a receiver is one of the oldest r 
of Chancery, and a very useful remedy it is. But its very 
corresponding caution must attend its employment. 
sought to protect property of which no one is in actn 
will be ousted by the appointment and probably no gre 
But where the subject matter is in the defendant's ha 
irreparable wrong by being dispossessed and of coi 
weigh with a judge from whom the remedy is sought 
receiver which is to be, so to speak, at the expens 
possession and without his consent is a step never 
proper consideration of the defendant's position. ((hi 
HLC 997 at 1032-3; 10 ER 752; compare the views cx 
by a'Beckett J in Marquis ofAilsa v Watson (1846) 1Sh 
v Smith (1851) 5 Shad 103 at 104-5). Where a receiver 
of a particular asset of the defendant, but of all his ass 
is required and where, as in the present case, the 
himself of and to manage the assets and undertaki 
companies which, whether they are solvent or not, are 
business, very great circumspection is required. '0 
enough case the court might, without warning to'a tr 
it of control of its undertaking and assets. But it mu 
mind that the appointment of a receiver in such 
irresistible invasion and that even if the army of oc 
after only a short time things may never be the s 
property and the company's privacy are violated. 0 
need can warrant such an invasion without notice. 
taking out of the companies' hands of control of 
management of their businesses, there was in the p: 
consideration (which will not infrequently be presei 
appointed to a company) that the making of the orde 
serious legal consequences for the companies ot I 
having regard to the terms of securities given by the 
the legal consequences there was the commercial 
Picarda, Receivers and Managers p4 has observed, thi 

* as the company doctor but as the undertaker; so that a blow is struck tQ 
he standing and credit of the defendants. 

In the present case the order sought, although interim or interlocutory, 
s one with extremely grave consequences for the defendants. Putting to 

pe side a winding up order, which will in the normal course ultimately 
esult in a company's being given its quietusi we cannot for the.moment 
iink of an order of greater consequence to a company than one which, 
ntil further order, robs it of its control over its own assets and business. 
No court will make such an order unless convinced of its necessity. A case 

hr some kind and degree of interlocutory relief may be made out which 
alls short of this extremely drastic remedy, for example, the court may not 
)C satisfied - and it is of course for the applicant to persuade the court that 
othing less than what he seeks will do - that in all the circumstances it 

ihould do more than grant an injunction. At times the court will be induced 
to refuse the remedy of a receiver by undertakings offered by, the defendant. 

Applications for the appointment of a receiver made without any, or any 
dequatc, notice to the defendant, like applications for' an interim 
injunction made in similar circumstances, are, or should be, granted 
sparingly. While our impression is that in Victoria the practice has in recent 
years not been as strict in this regard as formerly, we think that the tendency 
thould be arrested. it is all too common nowadays - we are for the moment 
!pealdng generally, not of this particular case - to find applications for 
interim injunctions made without notice where informal notice could have 
been given or where the application' could equally well be made on the 
(ollowing day on informal notice to the defendant, and to find cx parte 
atriers made which are to endure a good deal longer than the minimum time 
needed to give notice to the defendant of a further application. To return to 
the present case, the order was sought without any effective notice to the 
defendants, who thus had no opportunity of putting forward evidence or 
argument or of offering undertakings. In those circumstances it was 
necessary for the applicant to show a most powerful case of apprehended 
injury in order to induce a judge to make an order of such great 
consequence on the Friday afternoon as opposed to entertaining an 
application on notice during the long weekend (for the Court of Chancery, 
as Lord Eldon said, is ever open and never adjourned: Crowley's Case (1818) 
2 Swans 1 at 48; 36 ER 514) or on the following Tuesday. 
.It is scarcely necessary to cite authority for the view that cx parte 

applications for a receiver ought not to be granted except in the case of 
emergency, butcite it we do: Lucas v Harris (1886) 18 QBD .127 at 134 per 
Lindley LI; Re Patrick (1888) 32 So! Jo 798; Re Potts; &patle Taylor (1893) 1 
QB 648 at 662 per Bowen Li; Minter v Kent Sussex and General Land Sociezy 
(1895) 72 LT 186; 1illing Ltd v Blythe (1899) 1 QB 557 at 558 per 
AL Smith LI. The circumstances must 'be extraordinary 'Re. Connolly 
Brothers Lid (1911) 1 Ch 731 at 742-3; Edgar v Muscovitch (1914) 36 ALT 
161 .Where an cx parte order was obtained by the proprietor of the 
Burmese hairy family appointing a receiver of circus horses, ponies and 
paraphernalia Lindley LI, who thought the application bordered on the 
ridiculous, said he had never known a case that rendered an cx parte order 
for the appointment of a receive cessary: Pipenzo v Harniston (1886) 3 
TLR 219. According to Fry LI, idW practice of the Court of Chancery the 
ex parte appointment of a receiver was almost unknown: Waibrook & Co v 

'''v 



national forest 
system," he says, "the fact is that 100 years ago, we were 
given the options 
that we have today, to discuss and explore whether we want 
more wilderness, 
whether we want more land for endangered species, more 
recreational options. It 
would all be moot if it had gone into private ownership." 
np 

(c) 1991 Los Angeles Times, July 14, 1991 

And he poses a simple question: "Can you imagine someone 
setting aside almost 
200 million acres today?" 

GRAPHIC: Photo, This 1914 U.S. Forest Service photo shows 
telephone setup in 
Herber Canyon, Utah, used to summon aid. Associated Press 
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. 	 Jones &LeIi;i9 (1887) 3 TLR 609 at610. It is also wtth noting what 	t 	for some time, acquiesced. It is quite reasonablethat that 
a'Beckett J had to say in Marquis ofAiI.a v Wats(1846) 1 Shad77 at 78. It 	i. 	thUuld be SO because the granting of an injunction ex parte is the, exercise 

; 	 has been laid down it the United States that before a receiver  will be 	- 
 

of a veryextraordinaiy. 	jurisdiction, the effect of which in : cvezy so in 
appointed without notice ir must be a caeof'imperous necessity and one 	: 	which it is asked, is most alarming; therefore the time at which the plaintiff 
where protectioncannotbe afforded the plaintiff in any other way: HawJthv 44; 5first had notice of the existence of the subject of complaint is looked.to with 

I 	 vAkfridge 211 Iñd 332 109'ALR 1205; and cascathére cited. Rule 39.02(2) 	thereatest care andjealousy, in order to prevent an improper order being 
of the Rulesof Courtrecognises thatin anurgent case a ieeiver may.bd 	 ck against a party in his absence . . . ." 	 . 	. 	. . . 	
appointed on an cx parte application, but thisbald and permissive pr&.rislon 	• ' Megarry J has gone so far far as to say this: "Ex parte injunctions are for 

: 	 leaves open the question whether a sufficient case of emergency has been 'f 	of real urgency, where there has been a true impossiblity of'giving 
shown to warrant the particular order sooght. : 	• 	 . . 	. tO totice of motion": &tes v Lord Hailshwn (1972) 1 WLR 1373 at 1380. This 

	

The drastic nature of the power to appoint a receiver is emphasised in the . • 	statement WS pmbably not intended to be absohite, as his Lordship's later 
I 	 decisions mentioned in 65Ainerlu,js 2d paia 20, where authority iscited fo 	 ("unless perhaps the plaintiff had had an overwhelming case on the 

: 	 the propositions that the poris adra3ti; harsh and' dangerous one and .. 	merits") seem to accept. While the applicant will find it very difficult to 
should be exercised with care and cautiOn, that receivership is a drastk . 	Persuade the court s  in a strong enough case an cx parte injunction can 

I 	course allowed only under pressing circumstances and granted only With •. 	P°PY granted although the applicant could have given notice of the 

1 	reluctance and caution and that the appointment of a receiver is an . 	. 	 but has failed to do so. But 'the useful modem practice, well 
extraordinary and drastic remedy, to be exercised with umiost care and 	: kflOWfl' in this State, of hearing in opposition to an application the party 
caution and only where the court is satisfied there Is inuninent danger of 	 to be enjoined, who has been given informal notice (Pickwick 
loss if it is not exercised. 	 . - 	Internaftonal Inc (GB) Ltd v Multiple Sound Distributo,r Ltd (1972) 1 WLR 

Section 573 of the Companies (Vic) Code empowers the court in ccrtaij & ' 'ID 1213) makes it more difficult for an applicant to show that he has not had 
circumstances to appoint a receiver on the application of the NCSC, This 	;: 	time to give the opposite party such notice of Ahe application, formal or 
power has been said to be one that should be exercised only after great 	Informal, as would have enabled him to be heard. In the present case, where 
scrutiny and in extraordinaiy circumstances: Corporate Affaiss Commission 	 the sufficiency of the informal notice actually given to enable the defendants 
Glauber Co Ltd (1985) 3 ACLC 492; Corpora:eAffai,s Commission(NSIV) , 	at least to appear before the'judge was to be measured not in days but in 
Austral Oil &tater Ltd (1985) 10 ACLR 1 at 4-5. Similar views have beeti 	hOUIS if not in minutes (for they arrived only a few minutes too late) it was 
expressed concerning the power, to appoint a receiver given by s 155 of the 	: 	for the judge to consider very closely when and by what means and in what 
Futures Industty (Vic) Code: l Corporare Affaiir Commission (NSW) v - 	terms informal notice had been given to the Bond companies r their 
Lombard Nash International Pzy Ltd (1986) 11 ACLR 566 at 571. 	- 	 solicitors its insufficiency was concedcd before him -, and to consider 

	

There has been a good deal more discussion of considerations bearing 	!ç- very closely whether the plaintiffs could not have given notice earlier and to 
the exercise of the discretion to appoint a receiver in the United Statesof 	consider very closely whether there was such extreme urgency as to require 
America than elsewhere. According to 65Amerlurss 2d para 20 the effect of 	the grant of immediate relief in the absence of the defendants, The notice 
the authorities is as follows: 	.. 	 . 	 • 	 given was so short, and the application was over so quickly, that the failure 

	

"A court in exercising its discretion to appoint or refuse a receiver ,  must -i' ' 	of the defendants to appear could not be taken as showing that they had no 
take into account all the circumstances and facts of the case, the presence o ' 	wish to do so; indeed counsel for the banks told his Honour that the notice 
conditions and grounds justif'ing the relief, the ends of justice, the rights of . 	. given was tOO short to be effective. It was almost inconceivable that the 
all the parties interested in the controversy and subject matter, and the - 	defendants would not seek to resist the appointment of receivers and do 
adequacy and effectiveness of other remedies. This discretion is to be 	. what they did in fact - hasten to court with all possible speed to be heard in 
ecercised with great caution and circumspection, after full consideration of 	opposition. In a matter of such moment, unless his Honour was satisfied 
the facts of a particular case and the interests of all parties concerned, for a 	- that the matter would not brook even a few hours' delay, he could and 
reason strongly appealing to the judge to whom the application is made...' 	'45 should have declined to make an order then and there. If he was' not to sit 

	

"The appointment of a receiver should be denied where it is likely to do 	on the Friday evening he migbt, for example, have adjourned the hearing 
irreparable -  injury to others, or where greater injury will probably result 	until the following morning and directed that Parker & Parker be at once 
from the appointment than if none were made." 	' 	. . 	• 	informed by telephone of this and that a copy of the unsworn affidavit be 

	

Where an injunction or similar relief is sought against a person withon 	scat at once by facsimile transmission to that firm accompanied by a letter 
nOtice to him the court should always bear in mind the words of I.or'd 	t 45 offering to deliver forthwith to any solicitors in Melbourne nominated 'by 
Langdale MRin Earl of Mexboroughv Bower (1843) 7 Beav 127 at 131; 49 	Parker& Parker a copy of the unsworn affidavit, eithorduringthe afternoon 
ER 1011: 	 . 	' 	- 	... 	. 	or if necessary during the evening. This would have enabled counsel for the 

El 

	

"...nothing can be more true than this, if parties come and ask for4d 	defendants to appear on the Saturday morning with some idea of the case 
injunction ex parte, the court looks minutely to the time in wh' 	ey havd 	' 	made against their clients. If counsel had then asked for a day or two to 
permitted the matter complained of to proceed, and will not. / them to 	' 	50 osnsider the plaintiffs' materi- 	d prepare that of The defendants, his 
obtain an injunction in the absence of the other party, when they have 	Honour could have consider 	again, this time in the light of, the 
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CURRICuLuI VITAE 

GORDON HOWELL ORIANS 

Born: 	July 10, 1932, EauClajre, Wiconsj.n 

Married; June 25, 1955 to Elizabeth Ann New -ton 

Children: Carlyn Elizabeth - born May 28, 1957 
Kristin Jean - born June 15, 1959 
Cohn Mark - born January 2, 1962 

Educatjn: 

Bay View High School, Milwaukee, Wisconsin 
lbnroe High School, Monroe, Wic5j 
University of Wisconsin, Madison, Wisconsin 

(Bachelor of Science in Zoology) 
University of Oxford, England 
University of California, Berkeley,.Caljfomja 

(PhD in Zoology) 

9/46 - 6/49 
9/49 - /s0 
9/50 - 5/54 

9/54 - 6/55 
9/56 - 7/60 

Stholarships and Assistantshjps: 

U.S. Government Fuibright Fellow, Oxford Univ. 	9/54 - 6/55 National Science Pouridat ion Fellow 	 7/58 - 7/60 John Simon Guggej-thej Memorial Fellow 	 9/73 - 8/74 
Employment; 

Assistant Professor of Zoology, University of 
Washington 

Associate Professor of Zoology, Universji.y of 
Washington 

Professor of Zoology, University of Washington 
Director, Institute for Environjnentai Studies, 
University of Washington 

Profe5sjonal Associations. 

American Association for the Advancement of Science 
American Institute of Biological Science 
American Ornithologists' Union 
American Society of Naturalists 
Anijnaj. Behavior Society 
Cooper Ornithological Society 
Ecological Society of America 
Federation of American Scientists 
International Society of Ecology (INTECOL) 
International Society for Tropical Ecology 
Planning Association of Washington 
Society for the Study of Evolution 
Western Bird Banding Association 

- _1 	I 

. 

1960 - 1964 

1964 - 1968 
1968 - present 

1976 - present 
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2. 

Leadership PoS1tj5 in Professiorai Societies. 

Past-president Westei-ri Section, Ecological Society of America Vicep1-esjdeflt 	
co1ogical Society of America, 8/75 - 8/76 

Editorial POSjtjQfl$: 

ditorjai Board, Oeco].ogja, 1969-973 
Editorial Board, Behayjoi-ai ecology and Sociobiology 1980-p'esent Reviewer of manuscripts for Science, American Naturalist Ecology, Auk, Condor 

	

Animal Behavior 	, Evolution, Canadian Journal of Zoology, 
Editorial Board, Science, 1986-present 

Northwest EnVirornnentai Journal, 1984preseflt 
Other Professjonj Activities: 

charter member of the Washington 
The only profess iona. ecologist S on the Commission Wrote first policy statement for the Conujssjon 

- helped found the Nongame Wildlife 
979, served as the first Chairm of the Board (19

79-1981). continued to serve as a member of the Board untjj 1985. 

American Ornitholotsij 	
- member of the Condor Advisory Connittee w 1 	

as provi e scient ic review and Oversight for the Condor Recovery Program 

vironJntaj Protection Agency - charter member of the Ecology 
Advisory Board, 11/74 - 11/75; Chairn of EAC and member of the 

Executive Co1njttee of the Science Advisory Board, 11/76 - 11/79. 

- National Research Counj1 Sciences 	

Sciences), 1/77 	Represented Ecology and environmeta1 concerns. 
• - 

	

	
Member of the cojttee chaired by Peter H. Raven, Missouri Botanical Garden, on "Research Priorities in Tropical Biology.0 

Chairm, Committee on 
Appliaj0s of Ecological Theo mental Problems, 3/83 - 3/86, This coi 	 ry toEnyjron.. mm ttee prepared two publica- tions 	

the applications of ecological theory, concepts and knowledge toavarje
tyof environmental problems. One bo6lc, entitled Knowled

Ical 
problem of 

Cas  

ye environenta1 effects, wi 

	

the spring of 1986, in 	 ll be Published later in cooperation with the Cana dian Environmentai Assessment Research Council. 

World Wildlife FUnd, USA - member Scientific Advisory Board, 

'- 	-' 	
I 	/ 	 ! 
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3. 

International Scientific Activities: 

tESCO served as Team Leader for Chapter 6, Animal PaleoJraphy and 
Autecology, for the 1978 report Tropical 

w1edge 	Published O iX 	 osI.AQ.?ate o 

Viet Nam - March 1969. Investigated ecological effects of the war, par- 
ticularly of the herbicide spraying. Wrote papers and chapters of books 
on this work. 

Japan - research during the spring of 1979. Lectured on ecology at Kyoto 
University and Nagoya University at that time and again at Nagoya 
University in September, 1982. 

Kenya - research during the autumn of 1978 and winter of 1982. Lectured 
on behavioral ecolcgy at the University of Nairobi. 

Sweden - lectured for a week in a graduate course in behavioral ecology 
organized by the Ncrdic Council for students throughout Scandinavia, 

• 	Solbaka Conference Center, September, 1984. 

Latin America and Spain: have lectured (in Spanish) on ecological and 
environmental topics in many different countries: 

University of Puerto Rico, Rio Piedras, P.R., April 1969 (two weeks 
of lecturing). 	 - 

Institute Venezolano de Investigaciones Cientificas, Caracas, Venezuela, 
Have lectured in graduate ecology courses twIce. 

Universidad de los And.;, Mrida, Venezuela. Have lectured twice for 
two weeks each to graduate ecology courses, 1981, 1985. 

Universidad Nacional Autonoma de Mxico, Mexico City. 

Universidad CatSilca de Chile, Santiago, Clüle. Lectured and partici-
pated in a workshop on uses of ecological information for management 
of renewable resources. Also lectured on behavioral, ecology at the 
annual, reunion of Chilean biologists at ViSta del Mar. 

Universjdad de Rio de Jarieiro, Bras ii. Lectured on behavioral 

• .. 
	ecology, September,.1973. 

Universidad Nacional de Crdoba, C6rdoba, Argentina. Delivered an 
intensive two-week advanced eco,ogy course to 26 Argentine graduate 
students, selected country-wide by the Argentine Ecological Society, 
September, 1973, 

Univers idad. Iritegrada, Estaci6n Experimental Agropecuaria, Balcarce, 
Argentina, Taught one week of an intensive two-week course in be- 
havioral ecology to 20 Argentine graduate students selected country-
wide, October, 2985. 

Universidad Centroaznericana, Managua, Nicaragua. Lectured on tropical 
ecology, March, 1986. 

Universidad de Barcelona, Barcelona, Spain. Lectured on behavioral 
ecology and met with graduate students, April, 1981. 

- 	 ¼ 	 , 



Awards: 

Brewster Award, American Ornithologists Union, 1976, 

Elected Foreign Meiribe'r, Royal Netherlands Academy of Arts and Sciences, 1983. 

PUBLICATIONS: Arranged by major topical categories, Books are marked *, 

Behavioral Ecology. This has been the most intensive area of niy research 
efforts have been directed primarily toward problems of 

habitat selection, mate selection and mating systems, selection of prey and 
foraging patches (foraging theory), and the relationships between ecology 
and social organization. The primary subjects of study have been blackbirds 
of the Family Icteridae, a group of birds noted for the diversity of their 
social systems. My publications include theoretical papers as well as tests 
of theories carried out by means of experimental manipulations and conipara-
tive analyses of interspecific patterns. These studies have also sti.mu-
lated some of my efforts in other areas, as will be indicated subsequently, 

1961. Orians, G.H. Social stijii1atjon withiji blackbird colonies. 
Condor 63:330-337. 

1961. Drians, G.H. The ecology of 	 aiu.s blackbird (Ag1) social systems. Ecological Monog-raphs 31:285-312, 

1962. Orians, G.H. Natural selection and ecological theory. American Naturalist 96:257-263. 

1963, Orians, G.H., and M.F. Willson. Comparative ecology of Red-winged and 
Yellow-headed blackbirds during the breeding season. Proceedings of the 
Sixteenth International Congress of Zoology 3:342-346. 

1963. (Drians, G.H., and G. Collier. Competition and blackbird social 
systems. Evolution 17:449-459. 

1964. Orians, G.H., and M.P. Wilison. Interspecific territories of birds. 
Ecology 4:736-745, 

1964. King, C.E., and G.H.Orians. Shell selection and invasion rates of 
some Pacific hermit crabs. Pacific Science 18:297-306. 

1965. Hamilton, W.J., III, and C.H. Orlans. The evolution of brood parasi-
tism in altricial birds. Condor 67:361-382. 

1966. Oriaris, G.H. Food of nestling Yellow-headed Blackbirds in the Caribou Parklands, British Columbia. Condor 68:321-327. 

1969. Orians, G.H. Age and hunting success in the Brown Pelican 
(Pelecanus ocidentalis). Animal Behavior 17:316-319. 

1969. Orians, G.H. On the evolution of mating systems in birds and 
maiiuials. American Nati.iralist 103:589-603. 

(has been reprinted in two collections of readings in behaviorai ecology) 

'J1pj. 	 ..- !_ 	
-, 
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1970. Bro, J.L., and C.H. Oria. 
Spacing patterns in mobile anaas. Annual Review of Ecology & Systematics 1:239-262, 

1971, Orians, G.M. &ological aspect of behavior. In: Fanner, D.S. and J.R. King (eds.), Avian0 	Vo -S46. New York, Academic Press. 	 hmie 1., Pp. ST  

1972, Orians 
Icte 	 of mating SYste in the i-idae. Proceedings of the Fifteenth International Ornithological 
Congress, pp. 389-398. 

1972. Orians, G.M. The strategy of 
the niche. In: Marvels of Anjna1 Behavior, Nationaj, Geog-raphjc Society, Washingt 	D' p. 169 *1973 	Gharnov, E.L,, and G.H. Orians ~~lotations. 160 pages. Department 	2rn ;SeTheoticaj 

1974. Orians, G.M. Discussion of ecoethologjcal aspects of reprodut0 In;edthg01g of Birds, National Academy of Sciencies, Washjngto, 

1976. Charnov, E.L., G.M. Orians, and K. Hyatt. 'Ecological  implications  of resource depressjo, American Nathraljst 110:247-259 
1977, Orians, G.H,, C.E, Orians, 

EvolUtI 	

and K.J. Orians. Helpers at the nest in some Argentine blackbirds, 'In: Stonehoe and  C.  Perri 	(ed.s.). onaECó1o,g., pp. 17isj. Maanillan 
1977. Orians, G.H., L. Erckmann, and J.C. Sth1tz Nesting and o ther habits of the Bolivian Blackbird Condor 79:250-256. 

1979. Orians, G.H,, and N.P. Pearson On the theory of central place foraging. In: D.V. Horn, R.D. Mitchell, and G.R. Stairs (eds.). 
pp. 155-177, Ohio State University Press. * 1980. Orians, G.H .  

Monographs 	 Princeton 

1980 - Optimal  foraging and evolution of discriminatory abilities In; A. Kamil and T. Sargent (eds,). • 	 Etho1ogjca1 	P$ychologjcai Appa 	
B 	r.00jicl, 

PP.

1980. Patterson, C.B,, W.J. Ercicnanxi, and G.M. Orians. An experimental study of parental investment and polygyny in male blackbjrds. American Naturalist 16:757-769. 

1983. Ewald, P.W., and G.M. Orians. Effects of resource depression on use of inexpensive and 
escalated aggresjy behavior: Experimental tests using Anna Fftmtingbirds 	Behav. Ecol, Sociobjol. 12:95..101. 

1985. Orjans, 
G.M. Allocation of reproductive effort by breeding black-birds , family 
Icterje. Revista Chilena de Historia 4atura1 58:19-29. 

,-' ,'J.__1 
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Pa ulati.on tDynandcs: This research has been oriented toward exploring the ynamica cequences of the rules developed in the field of behavjorai 
ecology, particularly those relating to foraging behavior and habitat 
selection. I have used this material extensively in lecturing in Latin America and some of it has been published in Spanish. 

1956. Orians, (3,H., and F. KuhLnan. Red tailed Hawk and Horned (1 popu-
lati.oris in Wisconsin. Condor 58: 371-365. 

1958, Orians, G.H. A capture-recapture analysis of a shean,vater popula- tion. Journai of Animal Ecology 27:71-86. (with a statistical appen&bc 
by P.H. Leslie) 

1960. 0-rians, G.H. Autumnal breeding in the Tricolored Blackbird. Auk 77: 
379-398, 

1962. Orians, G.M. Review, Animal populations and environment. 
Ecology 43:779-780 

1963, Orians, G.H. Notes on fall-hatched Tricolored Blackbirds, Auk 
80:552-553, 

1969. Orians, G.H,, and H.S. Horn. Orlap in foods and foraging among 
four species of blackbirds in the Potholes of central. Washington. 
Ecology 50:930-938. 

1973. Orians, G.H. The Red-winged Blackbird in tropic%1 marshes. Condor 75: 
28-42, 

1974. Orians, G ,H. (book review) Groth By Intussusception by E .S. Deevey, 
Lino1ogy and Oceanography 18:347-348. 

1974. Orians, G.H. (ed.). Tropical population ecology. In: 1amworth, 
E.G., and P.B. Galley (eds.)4Figi1Eccjsysterns, Spriñ'er-Verlag, 

• 	
New York. pp. 5-65. 

1980. Orians, G.H. Interaccin poblacional en funci6n cle 5U significaci6n 
•aptativa y evolutiva. BoletIn de la Sociedad Venezolana de Ciencias 
Naturales 137:127-207. 

Plant-Herbivore Interactions: Ecologists have long recoized that herbi-
vores consume very small amounts of the biomass of green plants annually 
in most environments. Many different ideas have been proposed to explain 
this pattern, among which is the possible role of chemical defenses of plants 
against grazing. My laboratory has been involved with research on this topic 
for over a decade. ?4ich of that work has been published by other investiga-
tors, particularly Dr. David Rhoades who was first a graduate student and 
subsequently an independent investigator in my laboratory. 

1960. Pitelka, F.A., and G.H. Orians. Range management for the animal 
ecologist. Ecology 41:406. Review. 

1967. Orians, G.H., and S.P. Gessel. Rodent damage to fertilized Pacific 
Silver ilir in western Washington. Ecology 48:694-697. 



. 

. 

7. 

1974. Orians, G.M., and D.H. Janze. 
Iy are embryos Naturalist 108:581. 	 so tasty? American 592 

1975, Cates, R.G., and G.H. Orians, Succe$sjonai sta 	and the palata- bility of plants to generalized herbivores Ecology 56:410-418 

19. Wheelwright, N.T., and G.H. Oriajis, Seed dispersal by anina contrasts with pol.le'i dispersal, prob1e of 
tenjnojo ,  and collstrajn on coevolution American Naturalist 119:402.413 

Conuü Ecolo : The powerj recent developments in behavioral ecology ave many 
Impications for concepts at other levels of ecology, partj-larly the structure of corrniunitjes. This topic  has been increasingly OCcupying niy attention and is one in whlcJi I expect to carry out a great 

deal of future researth. My involvement was, in part stiju1ated by partj-
cipation in the U.S. Ineatjona1 Biological Pro 	project on Convergent EVO1tjo, in which we 

compared Various aspects of coirnilunity structure in the warm deserts of Arizona and Catamarca, Argentina, 
1969, Orlails,  G.H. The number of bird species i some tropical forests. Ecology 50: 783-801. 

1974. Orians, GJ-{, Bird 
species lIvIng together: actually and in theory. tition aid the 

1976. Orians, G.H, Stability, diversity,  and mathrj in natural ecosyste In: Unifyin Concepts~in'Ecolo • Proceedings of the First International 'o1ogica ongress. 	agtxe, etherjan 	September, 1974. 
1980, Orians, (3.I-1. Micra and 

macro in ecological theory. Bioscience 30:79, 
1981, Orias, G.H. Aggregai. curse and 

necessity, In: The National Research Col.mcjl/1980 Issues and Current Studies, pp. 57-66. 
nPress: 
Orians, G.H. Site characteristics favoring 

invasions. In: 	.A. Mooney (ed.). The Ecology of Invasj 	into iOrth Americ 	
R 

a. Springer 

Orians, G.H. C.,uiiulatjve PerspectiyS A }eynote Address delivered at 
the CEARC - NAS/NRC Cuiw.ilatjve Impacts Workshop, Toronto, Ontario, Febru > 

 5, 1985. (To be Published in the Proceedings of the workshop) 
Human Ecolo :This research has its roots in o env 	 my general conce with issues ].roenta1 quality and in my work on habitat selectjo among bircjs , I 
was Stimulated to explore the use of the approach to the study of habitat I had developed with birds on aspects of human behavior. This research has led me into cooperation with phsychologists geographers 

pla nners, and land- scape painters. This work IS still In its early stages of development i have 

- 	
-.- 	 a, 	

-%-. 

	1 	/)Q.- 
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to date published only one paper on h.mian habitat selection, but a second 
one is in press and another under review, I currently have a joint research 
project with Dr. Judith Heerwagen of the Department of Landscape Architec-
ture at the University of Washington, to carry out a nniber of experiments 
with human subjects, testing their responses to habitat features. 

170. Orians, G.H,, and E.W. Pfeiffer. Ecological effects of the war in 
Vietnam. Science 168:544-554. 

1971. Holling, C.S., and G.H. Orians. Toward an urban ecology. Bulletin 
of the Ecological Society of America 52(2) :2-6. 

1977. Orians, G.H. Natural selection, hunan energy expenditure, and 
competition. In: Fazzolare, R.A. and C.B. Smith (eds.). EnergyUse 
Managemex-it. Pifgaxnon Press, N.Y. pp.  847-852. 

1980. Orians, G.H. Habitat Selection: General theory and applications 
to human behavior. In: Lockard, J.S. (ed.). EvolutiOn Of Human Social 
Behavior. Elsevier,ThY. pp.  49-66. 

In Press: 

Orians, G.H. An ecological and evolutionary approach to landscape 
aesthetics. In: B.C. Penning-Rowell (ed.). Syirrposimi on Meanings and 
Value in Landscape, 

Coevolution: My interest in coevolution was stimulated by our work on t.e 
(onvergent Evolution project in Arizona and Argentina. Research on this 
topic continues, but it is a minor part of my concerns. 

1968. Oriaris, G.H. A Review: Ecological development in polar regions, 
a study in evolution. Limnology and Oceanography 13:566-568. 

*1977. Orians, G.H., and O.T. Soibrig, CrtvgentEvoIutionInWarm 
Deserts. A synthesis voline covering the results of a US/IBP pect in • 

	

	 rizona and Argentina. I wrote two chapters and served as coordinator 
for a third. Dowden, 1-iutc.hinson and Ross, Stroudsberg, PA. 

1983. Orians, G.H,, and R.T. Paine. .Convergent evolution at the coriuirunity 
level. Xn: D J. Fautuyma and H. Slatkin (eds.). Coevolution, pp.  431- 

• 	 458, Sii'uer Associates, Sunderlarid, MA. 

Comnunication: Animal social systems are held together by elaborate conununi-
ation sign1s among their members My work on behavioral ecology has 

naturally led to some research on conununication signals, particularly those 
of blackbirds. This is currently a topic of intensive research, in associa-
tion with a postdoctoral fellow, L.D. Beletsky, who is working in my labora-
tory. This work has been oriented toward understanding the relationship 
between the type of Social system a species has and the kind and nnber of 
its social signals. We have also discovered an interesting coninunication 

-- 	'•- 	'-\ 	\ 	
/ c--__• 	,-, 
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9. 

system, based on call Switching, in red-winged blackbirds and are currently  Studying Its properties 
among vertebrates 	No such sYstem has previoly been Identified 

1968. Orians G,H. and G.M. Christmn, A coaratjve 
sdy of the be-

havior of Red-winged TrIcolored and Ye
11owheaded B SIt)' of California Publications in 

00109y 84:1-85. iackbjriver 
1983. Orians, 

d 	G,H. Notes on the behavior of the Melodj Blackbird (tiyes ives) 	Coridcr 85:4S3460 
1985. 

Belets, L.D,, and G.H. Orians, Nest associated Vocalizations of 
femaie Red-ged Blackbirds. ZeItschrjft f Tiesychol 69:32g 

1985. Beletsj , 
 L.D., B.J. iggi, and G.R, 	

Cojcatjon by 

339 
changing Sia: cj 	tchXng in Red- 	

Behaviorai 
Ecology and sociobiology  18:221-229 	ged B1acJjr 

Plant Ecolo : 	
work on convergent evolution beeen Arizona and Arge ta e to 	rkIng tcgethe 	th , Otto Soibrig on Se models of the adaptatjo of plant fo to arid clates. 

r am also working on gap dynamics in tropical forests. 

1977. Oria 	
G.H., and O.T. Soibrig. A cost/ince model of leaves and roots with 
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